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The following is Disability Rights California’s proposal for due process protections in any system to integrate Medi-Cal and Medicare managed care:

Consumer Protections
Adequate consumer protections including availability of a single due process system for all long-term care services and supports regardless of funding source must be provided.

1. Grievance, appeal and fair hearing procedures should generally follow the PACE model:  

a. Initial plan coverage determinations must be integrated.  The plan will make a single determination of whether a service could have been covered by either Medicare or Medicaid; 

b. A plan’s internal appeals process must also make integrated determinations of whether a service could have been covered by either Medicare or Medicaid; and

c. A consumer pursuing an appeal beyond the plan’s internal process must be able to choose whether to use the Medi-Cal or the Medicare appeals process.

2. The following changes must be made to the PACE procedures: 

a. Notices of action must be changed to state that aid paid pending an appeal or fair hearing decision is not subject to recoupment—recoupment of aid paid pending is not permitted under Medi-Cal;

b. Notices that state that the entity making the eligibility determination will help the consumer decide whether to pursue the Medi-Cal or the Medicare appeals process must clarify that accepting the help is voluntary, and that the final choice rests with the consumer;

c. Consumers should not have to exhaust the managed care plan internal appeal procedure before requesting a Medi-Cal fair hearing; and

d. Independent medical review (IMR) from the Department of Managed Health Care (DMHC) must not be limited to consumers with Medi-Cal only, but must be available for dual eligible beneficiaries as well.

3. The Independent Medical Review (IMR) process must be expanded:

a. Independent medical review (IMR) from DMHC must not be limited to consumers with Medi-Cal only, but must be available for dual eligible beneficiaries as well.

b. There must be a process similar to the IMR process for denial of LTSS services by the entity or program doing the functional eligibility assessment for LTSS.

c. The IMR process for LTSS must include an evaluation of psychosocial factors and needs of the consumer.  It must not be a strictly medical review.

d. The entity conducting the LTSS IMR must demonstrate experience, expertise and/or specialized training in evaluating LTSS needs. 

4. There must be a right to access records including core standardized assessment records and individual service plans, documents and information used in preparing core standardized assessments and individual service plans, records related to services provided, and records related to decisions to deny, defer, approve at a lesser amount than requested, suspend, reduce, or terminate services.  The records must be provided without charge.

5. Timely and adequate individualized written notice must be provided to the consumer including:

a. Notices informing the consumer when a request for a service has been denied, deferred, approved at a lesser amount than requested, suspended, reduced or terminated.

b. Notice for determinations of eligibility or ineligibility for LTSS, including notice of LTSS services that may be available or considered but not ultimately recommended by the provider or assessment team.

c. Notice provided before there is any change in current services or treatment regimes.  

d. Notice in the language the consumer understands.  This includes using “plain English” i.e. using terms that are easily understood, translated into the primary language of the consumer (different from requirements that plans translate materials into threshold languages, i.e., languages spoken by a certain percentage of the population) and in alternative formats that are accessible to individuals with disabilities.

6. There must be a right to appeal the following determinations:

a. Eligibility for or enrollment in a particular managed care plan.

b. Assignment to a particular provider or care team, including denial of the right to decline personal services coordination, case management or care management.

c. Service decisions including denial, deferral, approval at a lesser amount than requested, suspension, reduction or termination, or provision/non provision of any service, or any other element of the individual service plan.

7. Aid paid pending

a. Aid paid pending the outcome of an appeal or hearing challenging a denial, reduction, suspension or termination of services must be preserved.

b. Aid paid pending the outcome of an appeal or hearing must be allowed for an appeal or hearing request made:

i. before the end of a period of time for which a service has previously been authorized:

1. when a new request for authorization to continue the service has been deferred or denied, or 

2. when the service has been approved at a lesser amount or for a shorter period of time than requested and currently authorized;

ii. before the scheduled effective date of any suspension, reduction or termination of a service; or

iii. when a currently-authorized service is suspended, reduced or terminated and timely or adequate notice has not been provided.

c. The obligation of the managed care plan to provide aid paid pending must be specified in the managed care provider’s contract with the state.  

d. The obligation to provide aid paid pending must extend to all benefits and services provided by the plan including ones that would traditionally be covered by both Medicare and Medi-Cal, or by Medicare alone.

8. Participation in internal appeals processes and external hearings

a. There must be a right to participate in the plan level appeal process in-person or via video conference or teleconference or at home at the choice of the consumer, as with Medi-Cal fair hearings.

b. Current rights to participate in Medi-Cal fair hearings and Medicare Administrative Law Judge hearings must be preserved.

9. Timelines

a. The consumer must have at least 60 days from the date of receiving written notice of the most recent determination to file an appeal with the managed care plan.

b. Plans must make internal decisions on appeals within 30 days for most services and within 72 hours for prescription drug appeals.  

c. Plans must provide expedited appeals processes.  Expedited decisions must be made within 72 hours for most services and within 24 hours for prescription drugs. 

d. An expedited appeal must be granted when failing do so will seriously jeopardize the life or health of the enrollee or the enrollee’s ability to regain, attain or maintain maximum function.

e. Timelines for external appeals must follow current Medicare and Medi-Cal rules.

Access to Independent (Conflict-of-Interest-Free) Ombudsman/Advocate

The Ombudsman/Advocate must be independent of the service delivery system (free from conflicts of interest), and have the funding and capacity to provide information and education on consumer rights; investigate complaints; assist clients in filing grievances, complaints and appeals; assist clients in administrative hearings and in court; and have the capacity to address systemic issues with MCOs and DHCS.
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