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8 1342.4. Joint working group to ensure clarity for consumers in
consistency and enforcement of regulations

(a) The Department of Managed Health Care and the Department of
Insurance shall maintain a joint senior level working group to ensure clarity
for health care consumers about who enforces their patient rights and
consistency in the regulations of these departments.

(b) The joint working group shall undertake a review and examination of the
Health and Safety Code, the Insurance Code, and the Welfare and
Institutions Code as they apply to the Department of Managed Health Care
and the Department of Insurance to ensure consistency in consumer
protection.

(c) The joint working group shall review and examine all of the following
processes in each department:

(1) Grievance and consumer complaint processes, including, but not limited
to, outreach, standard complaints, including coverage and medical
necessity complaints, independent medical review, and information
developed for consumer use.

(2) The processes used to ensure enforcement of the law, including, but
not limited to, the medical survey and audit process in the Health and
Safety Code and market conduct exams in the Insurance Code.

(3) The processes for regulating the timely payment of claims.

(d) The joint working group shall report its findings to the Insurance
Commissioner and the Director of the Department of Managed Health Care
for review and approval. The commissioner and the director shall submit
the approved final report under signature to the Legislature by January 1 of
every year for five years.



8 1367.01. Written policies and procedures for review and approval,
modification, delay or denial of services; Medical director to ensure
compliance; Compliance review

(a) A health care service plan and any entity with which it contracts for
services that include utilization review or utilization management functions,
that prospectively, retrospectively, or concurrently reviews and approves,
modifies, delays, or denies, based in whole or in part on medical necessity,
requests by providers prior to, retrospectively, or concurrent with the
provision of health care services to enrollees, or that delegates these
functions to medical groups or independent practice associations or to
other contracting providers, shall comply with this section.

(b) A health care service plan that is subject to this section shall have
written policies and procedures establishing the process by which the plan
prospectively, retrospectively, or concurrently reviews and approves,
modifies, delays, or denies, based in whole or in part on medical necessity,
requests by providers of health care services for plan enrollees. These
policies and procedures shall ensure that decisions based on the medical
necessity of proposed health care services are consistent with criteria or
guidelines that are supported by clinical principles and processes. These
criteria and guidelines shall be developed pursuant to Section 1363.5.
These policies and procedures, and a description of the process by which
the plan reviews and approves, modifies, delays, or denies requests by
providers prior to, retrospectively, or concurrent with the provision of health
care services to enrollees, shall be filed with the director for review and
approval, and shall be disclosed by the plan to providers and enrollees
upon request, and by the plan to the public upon request.

(c) A health care service plan subject to this section, except a plan that
meets the requirements of Section 1351.2, shall employ or designate a
medical director who holds an unrestricted license to practice medicine in
this state issued pursuant to Section 2050 of the Business and Professions
Code or pursuant to the Osteopathic Act, or, if the plan is a specialized
health care service plan, a clinical director with California licensure in a
clinical area appropriate to the type of care provided by the specialized
health care service plan. The medical director or clinical director shall
ensure that the process by which the plan reviews and approves, modifies,
or denies, based in whole or in part on medical necessity, requests by



providers prior to, retrospectively, or concurrent with the provision of health
care services to enrollees, complies with the requirements of this section.

(d) If health plan personnel, or individuals under contract to the plan to
review requests by providers, approve the provider's request, pursuant to
subdivision (b), the decision shall be communicated to the provider
pursuant to subdivision (h).

(e) No individual, other than a licensed physician or a licensed health care
professional who is competent to evaluate the specific clinical issues
involved in the health care services requested by the provider, may deny or
modify requests for authorization of health care services for an enrollee for
reasons of medical necessity. The decision of the physician or other health
care professional shall be communicated to the provider and the enrollee
pursuant to subdivision (h).

(f) The criteria or guidelines used by the health care service plan to
determine whether to approve, modify, or deny requests by providers prior
to, retrospectively, or concurrent with, the provision of health care services
to enrollees shall be consistent with clinical principles and processes.
These criteria and guidelines shall be developed pursuant to the
requirements of Section 1363.5.

(g) If the health care service plan requests medical information from
providers in order to determine whether to approve, modify, or deny
requests for authorization, the plan shall request only the information
reasonably necessary to make the determination.

(h) In determining whether to approve, modify, or deny requests by
providers prior to, retrospectively, or concurrent with the provision of health
care services to enrollees, based in whole or in part on medical necessity,
a health care service plan subject to this section shall meet the following
requirements:

(1) Decisions to approve, modify, or deny, based on medical necessity,

requests by providers prior to, or concurrent with the provision of health
care services to enrollees that do not meet the requirements for the 72-

hour review required by paragraph (2), shall be made in a timely fashion
appropriate for the nature of the enrollee's condition, not to exceed five

business days from the plan's receipt of the information reasonably



necessary and requested by the plan to make the determination. In cases
where the review is retrospective, the decision shall be communicated to
the individual who received services, or to the individual's designee, within
30 days of the receipt of information that is reasonably necessary to make
this determination, and shall be communicated to the provider in a manner
that is consistent with current law. For purposes of this section,
retrospective reviews shall be for care rendered on or after January 1,
2000.

(2) When the enrollee's condition is such that the enrollee faces an
iImminent and serious threat to his or her health, including, but not limited
to, the potential loss of life, limb, or other major bodily function, or the
normal timeframe for the decision making process, as described in
paragraph (1), would be detrimental to the enrollee's life or health or could
jeopardize the enrollee's ability to regain maximum function, decisions to
approve, modify, or deny requests by providers prior to, or concurrent with,
the provision of health care services to enrollees, shall be made in a timely
fashion appropriate for the nature of the enrollee's condition, not to exceed
72 hours after the plan's receipt of the information reasonably necessary
and requested by the plan to make the determination. Nothing in this
section shall be construed to alter the requirements of subdivision (b) of
Section 1371.4. Notwithstanding Section 1371.4, the requirements of this
division shall be applicable to all health plans and other entities conducting
utilization review or utilization management.

(3) Decisions to approve, modify, or deny requests by providers for
authorization prior to, or concurrent with, the provision of health care
services to enrollees shall be communicated to the requesting provider
within 24 hours of the decision. Except for concurrent review decisions
pertaining to care that is underway, which shall be communicated to the
enrollee's treating provider within 24 hours, decisions resulting in denial,
delay, or modification of all or part of the requested health care service
shall be communicated to the enrollee in writing within two business days
of the decision. In the case of concurrent review, care shall not be
discontinued until the enrollee's treating provider has been notified of the
plan's decision and a care plan has been agreed upon by the treating
provider that is appropriate for the medical needs of that patient.

(4) Communications regarding decisions to approve requests by providers
prior to, retrospectively, or concurrent with the provision of health care



services to enrollees shall specify the specific health care service
approved. Responses regarding decisions to deny, delay, or modify health
care services requested by providers prior to, retrospectively, or concurrent
with the provision of health care services to enrollees shall be
communicated to the enrollee in writing, and to providers initially by
telephone or facsimile, except with regard to decisions rendered
retrospectively, and then in writing, and shall include a clear and concise
explanation of the reasons for the plan's decision, a description of the
criteria or guidelines used, and the clinical reasons for the decisions
regarding medical necessity. Any written communication to a physician or
other health care provider of a denial, delay, or modification of a request
shall include the name and telephone number of the health care
professional responsible for the denial, delay, or modification. The
telephone number provided shall be a direct number or an extension, to
allow the physician or health care provider easily to contact the
professional responsible for the denial, delay, or modification. Responses
shall also include information as to how the enrollee may file a grievance
with the plan pursuant to Section 1368, and in the case of Medi-Cal
enrollees, shall explain how to request an administrative hearing and aid
paid pending under Sections 51014.1 and 51014.2 of Title 22 of the
California Code of Regulations.

(5) If the health care service plan cannot make a decision to approve,
modify, or deny the request for authorization within the timeframes
specified in paragraph (1) or (2) because the plan is not in receipt of all of
the information reasonably necessary and requested, or because the plan
requires consultation by an expert reviewer, or because the plan has asked
that an additional examination or test be performed upon the enrollee,
provided the examination or test is reasonable and consistent with good
medical practice, the plan shall, immediately upon the expiration of the
timeframe specified in paragraph (1) or (2) or as soon as the plan becomes
aware that it will not meet the timeframe, whichever occurs first, notify the
provider and the enrollee, in writing, that the plan cannot make a decision
to approve, modify, or deny the request for authorization within the required
timeframe, and specify the information requested but not received, or the
expert reviewer to be consulted, or the additional examinations or tests
required. The plan shall also notify the provider and enrollee of the
anticipated date on which a decision may be rendered. Upon receipt of all
information reasonably necessary and requested by the plan, the plan shall



approve, modify, or deny the request for authorization within the
timeframes specified in paragraph (1) or (2), whichever applies.

(6) If the director determines that a health care service plan has failed to
meet any of the timeframes in this section, or has failed to meet any other
requirement of this section, the director may assess, by order,
administrative penalties for each failure. A proceeding for the issuance of
an order assessing administrative penalties shall be subject to appropriate
notice to, and an opportunity for a hearing with regard to, the person
affected, in accordance with subdivision (a) of Section 1397. The
administrative penalties shall not be deemed an exclusive remedy for the
director. These penalties shall be paid to the Managed Care Administrative
Fines and Penalties Fund and shall be used for the purposes specified in
Section 1341.45.

(i) A health care service plan subject to this section shall maintain
telephone access for providers to request authorization for health care
services.

(j) A health care service plan subject to this section that reviews requests
by providers prior to, retrospectively, or concurrent with, the provision of
health care services to enrollees shall establish, as part of the quality
assurance program required by Section 1370, a process by which the
plan's compliance with this section is assessed and evaluated. The process
shall include provisions for evaluation of complaints, assessment of trends,
implementation of actions to correct identified problems, mechanisms to
communicate actions and results to the appropriate health plan employees
and contracting providers, and provisions for evaluation of any corrective
action plan and measurements of performance.

(k) The director shall review a health care service plan's compliance with
this section as part of its periodic onsite medical survey of each plan
undertaken pursuant to Section 1380, and shall include a discussion of
compliance with this section as part of its report issued pursuant to that
section.

() This section shall not apply to decisions made for the care or treatment
of the sick who depend upon prayer or spiritual means for healing in the
practice of religion as set forth in subdivision (a) of Section 1270.



(m) Nothing in this section shall cause a health care service plan to be
defined as a health care provider for purposes of any provision of law,
including, but not limited to, Section 6146 of the Business and Professions
Code, Sections 3333.1 and 3333.2 of the Civil Code, and Sections 340.5,
364, 425.13, 667.7, and 1295 of the Code of Civil Procedure.

8§ 1368.02.Toll-free telephone number for complaints

(a) The director shall establish and maintain a toll-free telephone number
for the purpose of receiving complaints regarding health care service plans
regulated by the director.

(b) Every health care service plan shall publish the department's toll-free
telephone number, the department's TDD line for the hearing and speech
impaired, the plan's telephone number, and the department's Internet
address, on every plan contract, on every evidence of coverage, on copies
of plan grievance procedures, on plan complaint forms, and on all written
notices to enrollees required under the grievance process of the plan,
including any written communications to an enrollee that offer the enrollee
the opportunity to participate in the grievance process of the plan and on all
written responses to grievances. The department's telephone number, the
department's TDD line, the plan's telephone number, and the department's
Internet address shall be displayed by the plan in each of these documents
in 12-point boldface type in the following regular type statement:

"The California Department of Managed Health Care is responsible for
regulating health care service plans. If you have a grievance against your
health plan, you should first telephone your health plan at (insert health
plan's telephone number) and use your health plan's grievance process
before contacting the department. Utilizing this grievance procedure does
not prohibit any potential legal rights or remedies that may be available to
you. If you need help with a grievance involving an emergency, a grievance
that has not been satisfactorily resolved by your health plan, or a grievance
that has remained unresolved for more than 30 days, you may call the
department for assistance. You may also be eligible for an Independent
Medical Review (IMR). If you are eligible for IMR, the IMR process will
provide an impartial review of medical decisions made by a health plan
related to the medical necessity of a proposed service or treatment,
coverage decisions for treatments that are experimental or investigational
in nature and payment disputes for emergency or urgent medical services.



The department also has a toll-free telephone number (1-888-HMO-2219)
and a TDD line (1-877-688-9891) for the hearing and speech impaired. The
department's Internet Web site http://www.hmohelp.ca.gov has complaint
forms, IMR application forms and instructions online."

(c)(1) There is within the department an Office of Patient Advocate, which
shall be known and may be cited as the Gallegos-Rosenthal Patient
Advocate Program, to represent the interests of enrollees served by health
care service plans regulated by the department. The goal of the office shall
be to help enrollees secure health care services to which they are entitled
under the laws administered by the department.

(2) The office shall be headed by a patient advocate recommended to the
Governor by the Secretary of the Business, Transportation and Housing
Agency. The patient advocate shall be appointed by and serve at the
pleasure of the Governor.

(3) The duties of the office shall be determined by the secretary, in
consultation with the director, and shall include, but not be limited to:

(A) Developing educational and informational guides for consumers
describing enrollee rights and responsibilities, and informing enrollees on
effective ways to exercise their rights to secure health care services. The
guides shall be easy to read and understand, available in English and other
languages, and shall be made available to the public by the department,
including access on the department's Internet Web site and through public
outreach and educational programs.

(B) Compiling an annual publication, to be made available on the
department's Internet Web site, of a quality of care report card, including,
but not limited to, health care service plans.

(C) Rendering advice and assistance to enrollees regarding procedures,
rights, and responsibilities related to the use of health care service plan
grievance systems, the department's system for reviewing unresolved
grievances, and the independent review process.

(D) Making referrals within the department regarding studies,
investigations, audits, or enforcement that may be appropriate to protect
the interests of enrollees.



(E) Coordinating and working with other government and nongovernment
patient assistance programs and health care ombudsperson programs.

(4) The director, in consultation with the patient advocate, shall provide for
the assignment of personnel to the office. The department may employ or
contract with experts when necessary to carry out functions of the office.
The annual budget for the office shall be separately identified in the annual
budget request of the department.

(5) The office shall have access to department records including, but not
limited to, information related to health care service plan audits, surveys,
and enrollee grievances. The department shall assist the office in
compelling the production and disclosure of any information the office
deems necessary to perform its duties, from entities regulated by the
department, if the information is determined by the department's legal
counsel to be subject, under existing law, to production or disclosure to the
department.

(6) The patient advocate shall annually issue a public report on the
activities of the office, and shall appear before the appropriate policy and
fiscal committees of the Senate and Assembly, if requested, to report and
make recommendations on the activities of the office.

8 1374.69.Notice of material modification

At least 20 business days prior to offering a point-of-service plan contract, a
health care service plan shall file a notice of material modification in
accordance with Section 1352. The notice of material modification shall
include, but not be limited to, provisions specifying how the health care
service plan shall accomplish all of the following:

(a) Design the benefit levels and conditions of coverage for in-network
coverage and services and out-of-network point of service utilization.

(b) Provide or arrange for the provision of adequate systems to do all of the
following:

(1) Process and pay claims for all out-of-network coverage and services.



(2) Generate accurate financial and utilization data and reports on a timely
basis, so that it and any authorized regulatory agency can evaluate the
health care service plan's experience with point-of-service plan contracts
and monitor compliance with point-of-service plan contract projections
established by the health care service plan and regulatory requirements.

(3) Track and monitor the quality of health care obtained out-of-network by
plan enrollees to the extent reasonable and possible.

(4) Respond promptly to enrollee grievances and complaints, written or
oral, including those regarding services obtained out-of-network.

(5) Meet the requirements for a point-of-service plan contract set forth in
this section and any additional requirements that may be required by the
director.

(c) Comply initially and on an ongoing basis with the requirements of this
article.

(d) This section shall become operative July 1, 1995.
§ 1380. Surveys of health care delivery systems

(a) The department shall conduct periodically an onsite medical survey of
the health delivery system of each plan. The survey shall include a review
of the procedures for obtaining health services, the procedures for
regulating utilization, peer review mechanisms, internal procedures for
assuring quality of care, and the overall performance of the plan in
providing health care benefits and meeting the health needs of the
subscribers and enrollees.

(b) The survey shall be conducted by a panel of qualified health
professionals experienced in evaluating the delivery of prepaid health care.
The department shall be authorized to contract with professional
organizations or outside personnel to conduct medical surveys and these
contracts shall be on a noncompetitive bid basis and shall be exempt from
Chapter 2 (commencing with Section 10290) of Part 2 of Division 2 of the
Public Contract Code. These organizations or personnel shall have
demonstrated the ability to objectively evaluate the delivery of health care
by plans or health maintenance organizations.



(c) Surveys performed pursuant to this section shall be conducted as often
as deemed necessary by the director to assure the protection of
subscribers and enrollees, but not less frequently than once every three
years. Nothing in this section shall be construed to require the survey team
to visit each clinic, hospital office, or facility of the plan. To avoid
duplication, the director shall employ, but is not bound by, the following:

(1) For hospital-based health care service plans, to the extent necessary to
satisfy the requirements of this section, the findings of inspections
conducted pursuant to Section 1279.

(2) For health care service plans contracting with the State Department of
Health Services pursuant to the Waxman Duffy Prepaid Health Plan Act,
the findings of reviews conducted pursuant to Section 14456 of the Welfare
and Institutions Code.

(3) To the extent feasible, reviews of providers conducted by professional
standards review organizations, and surveys and audits conducted by other
governmental entities.

(d) Nothing in this section shall be construed to require the medical survey
team to review peer review proceedings and records conducted and
compiled under Section 1370 or medical records. However, the director
shall be authorized to require onsite review of these peer review
proceedings and records or medical records where necessary to determine
that quality health care is being delivered to subscribers and enrollees.
Where medical record review is authorized, the survey team shall insure
that the confidentiality of physician-patient relationship is safeguarded in
accordance with existing law and neither the survey team nor the director
or the director's staff may be compelled to disclose this information except
in accordance with the physician-patient relationship. The director shall
ensure that the confidentiality of the peer review proceedings and records
Is maintained. The disclosure of the peer review proceedings and records
to the director or the medical survey team shall not alter the status of the
proceedings or records as privileged and confidential communications
pursuant to Sections 1370 and 1370.1.

(e) The procedures and standards utilized by the survey team shall be
made available to the plans prior to the conducting of medical surveys.



(f) During the survey the members of the survey team shall examine the
complaint files kept by the plan pursuant to Section 1368. The survey
report issued pursuant to subdivision (i) shall include a discussion of the
plan's record for handling complaints.

(g) During the survey the members of the survey team shall offer such
advice and assistance to the plan as deemed appropriate.

(h)(1) Survey results shall be publicly reported by the director as quickly as
possible but no later than 180 days following the completion of the survey
unless the director determines, in his or her discretion, that additional time
Is reasonably necessary to fully and fairly report the survey results. The
director shall provide the plan with an overview of survey findings and notify
the plan of deficiencies found by the survey team at least 90 days prior to
the release of the public report.

(2) Reports on all surveys, deficiencies, and correction plans shall be open
to public inspection except that no surveys, deficiencies, or correction plans
shall be made public unless the plan has had an opportunity to review the
report and file a response within 45 days of the date that the department
provided the report to the plan. After reviewing the plan's response, the
director shall issue a final report that excludes any survey information and
legal findings and conclusions determined by the director to be in error,
describes compliance efforts, identifies deficiencies that have been
corrected by the plan by the time of the director's receipt of the plan's 45-
day response, and describes remedial actions for deficiencies requiring
longer periods to the remedy required by the director or proposed by the
plan.

(3) The final report shall not include a description of "acceptable” or of
"compliance" for any uncorrected deficiency.

(4) Upon making the final report available to the public, a single copy of a
summary of the final report's findings shall be made available free of
charge by the department to members of the public, upon request.
Additional copies of the summary may be provided at the department's
cost. The summary shall include a discussion of compliance efforts,
corrected deficiencies, and proposed remedial actions.



(5) If requested by the plan, the director shall append the plan's response
to the final report issued pursuant to paragraph (2), and shall append to the
summary issued pursuant to paragraph (4) a brief statement provided by
the plan summarizing its response to the report. The plan may modify its
response or statement at any time and provide modified copies to the
department for public distribution no later than 10 days from the date of
notification from the department that the final report will be made available
to the public. The plan may file an addendum to its response or statement
at any time after the final report has been made available to the public.
The addendum to the response or statement shall also be made available
to the public.

(6) Any information determined by the director to be confidential pursuant
to statutes relating to the disclosure of records, including the California
Public Records Act (Chapter 3.5 (commencing with Section 6250) of
Division 7 of Title 1 of the Government Code), shall not be made public.

()(1) The director shall give the plan a reasonable time to correct
deficiencies. Failure on the part of the plan to comply to the director's
satisfaction shall constitute cause for disciplinary action against the plan.

(2) No later than 18 months following release of the final report required by
subdivision (h), the department shall conduct a follow-up review to
determine and report on the status of the plan's efforts to correct
deficiencies. The department's follow-up report shall identify any
deficiencies reported pursuant to subdivision (h) that have not been
corrected to the satisfaction of the director.

(3) If requested by the plan, the director shall append the plan's response
to the follow-up report issued pursuant to paragraph (2). The plan may
modify its response at any time and provide modified copies to the
department for public distribution no later than 10 days from the date of
notification from the department that the follow-up report will be made
available to the public. The plan may file an addendum to its response at
any time after the follow-up report has been made available to the public.
The addendum to the response or statement shall also be made available
to the public.

(j) The director shall provide to the plan and to the executive officer of the
Board of Dental Examiners a copy of information relating to the quality of



care of any licensed dental provider contained in any report described in
subdivisions (h) and (i) that, in the judgment of the director, indicates
clearly excessive treatment, incompetent treatment, grossly negligent
treatment, repeated negligent acts, or unnecessary treatment. Any
confidential information provided by the director shall not be made public
pursuant to this subdivision. Notwithstanding any other provision of law,
the disclosure of this information to the plan and to the executive officer
shall not operate as a waiver of confidentiality. There shall be no liability on
the part of, and no cause of action of any nature shall arise against, the
State of California, the Department of Managed Health Care, the Director of
the Department of Managed Health Care, the Board of Dental Examiners,
or any officer, agent, employee, consultant, or contractor of the state or the
department or the board for the release of any false or unauthorized
information pursuant to this section, unless the release of that information
Is made with knowledge and malice.

(k) Nothing in this section shall be construed as affecting the director's
authority pursuant to Article 7 (commencing with Section 1386) or Article 8
(commencing with Section 1390) of this chapter.

8§ 1397.5. Summary of complaints against plans

(a) The director shall make and file annually with the Department of
Managed Health Care as a public record, an aggregate summary of
grievances against plans filed with the director by enrollees or subscribers.
This summary shall include at least all of the following information:

(1) The total number of grievances filed.
(2) The types of grievances.

(b) The summary set forth in subdivision (a) shall include the following
disclaimer:

THIS INFORMATION IS PROVIDED FOR STATISTICAL PURPOSES
ONLY. THE DIRECTOR OF THE DEPARTMENT OF MANAGED CARE
HAS NEITHER INVESTIGATED NOR DETERMINED WHETHER THE
GRIEVANCES COMPILED WITHIN THIS SUMMARY ARE REASONABLE
OR VALID.



(c) Nothing in this section shall require or authorize the disclosure of
grievances filed with or received by the director and made confidential
pursuant to any other provision of law including, but not limited to, the
California Public Records Act (Chapter 3.5 (commencing with Section
6250) of Division 7 of Title 1 of the Government Code) and the Information
Practices Act of 1977 (Chapter 1 (commencing with Section 1798) of Title
1.8 of Part 4 of Division 3 of the Civil Code). Nothing in this section shall
affect any other provision of law including, but not limited to, the California
Public Records Act and the Information Practices Act of 1977.



