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QUESTIONS PRESENTED

1. Whether hoapital providers may bring an action
under 42 U.S.C. 1983 to challenge a State's Medicaid plan
on the ground that it fasls to consider providera' costs, in
purported violation of 42 U.8.C. 1398a(a)(30)(A).

2. Whether 42 US.C. 1208a(a)B0)A) requires Btate
Medicaid agencies to set hospital outpatient reimburse-
ment rates that besr 3 reasonable relxtionship to efficient
and economical hoapital costs of providing quality serv-
ices.
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I the Supreme Court of the Clnited States

OctoBiR TERM, 1987
No. 96-1742

KIMBERLY BELSHE, DIRECTOR, CALIFORN1A
DEPARTMENT OF HEALTH SERVICES, PETITIONER

] v,
ORTHOPAEDIC HOSPITAL, ET AL.
ON PRYITION FOR A WRIT OF CERTIORAR]

T0 THE UNITBD STATER COURT OF APPEALS
FOR THE NINTR CIRCUIT

BRIEF FOR THE UNITED BTATES
AS AMICUS CURIAE

This brief is submitted in response to the Court's order
inviting the Sollcitor General tn file a brief expressing the
views of the United States.’

STATEMENT

1. The Medicaid program established in 1956 hy Title
XIX of the Sociul Secarity Ast, 22 UBC, 1396 et 5eq., is g
cooperative federal-atate program to provide medical care

! The United Stales hav » sigwifioant fiosmehl wtelos ia the
teterpretation of €2 UB.C. 1300x(m)(BTXA). By kaw, the federal gov-
ernmumt provides between 50% sod 81% of 2 Stale's est of pxtient
care, 31 determained by & formuls keyed to per expha mcorme s the
Mate. See 42 UBC. 186d(). in fiscal year 1998 glone, the fedaral
contribution to the Medicsld program for medical ssistance totalled
approsimately $68 biltion, making Mediesid ane of the ixvgeat flems in
U feders) budget. Of that smount, same $8 biflion wae provided to
Califormis. Ses Health Care Finncing Adwmiw, Dep't of Health snd
Humen Services, Hadicoid Financial Mancpement Report Fiseal Year
1298 (1397).

(1)
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to needy individuais. Wilder v. Virginia Hoepital Ass',
496 U.S. 498, 602 (1990); Atkins v. Riverg, 477 US. 154,
166 (1986). State participation in Medicaid is voluntary,
but those States that elect to participate must comply
with requirements imposed by the Medicaid Act and by the
Secretary of Health and Human Services in ber admini-
stration of the Aet. Sea 42 T/.S.C. 18982; Wilder, 496 U.S.
at §02; Rivera, 477 U.S. &t 167. Within those basic limits,
however, each State enjoyes great flexibility in both de-
signing and administering its own program.

To qualify for federal imds, participsting Stetes most
submit to the Secretary, and receive approval of, “a plan
for medical assistanee” detalling the nature and scope of
the Btate's Medicaid program 42 US.C. 1838a(a); 42
C.F.R. 430.10 (1998); Wiider, 496 U.5. at 502. Among other
requirements, a State’s plan must

provide such methode and procedures relating to the
utilization of, and the payment for, care and services
availuble under the plan * * * a2 may be necesssry to
safeguard against wnnecessary utilizstion of puch esre
and perviees and to sssure thsl psyments are consis-
ten! with effidency, economy, and qoality of care and
are sufficient to enlist enough providers so that care
and services are avsilshle under the plan at least to the
extent that such eare and services ars xvailable to the
general population in the geographic ares,

42 U.B.C. 1398a(a)(B0)XA).

- In implementing Section 13962(aXB30)(A), the Secretary
has not required BStates to wmdopt sny particular
methodology or rate-making procedures to provide for
payments for services nnder the Ack. The Secratary has,
irstead, sought to preserve maximumn Dexibility for it
States o set Mediceid payent ratea, Accordingly, the
Secretary does not dictate what level of pryments will
“assure * * * efficlency, econunyy, and quality of care” or
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be sufficient to provide for equal access ts such care and

services. See 42 C.FR. 447.204. Nor does Lhe Secretary

require the States to adopt any particular procedurs or

methodology for determining whether paymentx sare

“necessary” to meat the general criteria m 42 U.8.C.

1396a{a)(30)(A), or require that the payments be made at

rates that will enasble providers to recover their finll costs-
of furnishing covered services. Rather, the Beeretary
requires States to achieve the desired outcomes of equal

access and quality of care.

2. In August 1990, respondents, a hospital and an asso-
ciation of heslth care providers, Med suit against peti-
tioner in the United Btates Dislrict Court for the Centrsl
District of Catifornia, alleging thst the State of Califor-
nia's Medicaid rates far outpatient services furnished by
hospitals do not meet the requirements of Section
1395a(=a)(30)(A)® California’s Medicaid plan provides thst
hospitals rendering such outpatient services will be paid
the lower of their usual charges or a prospectively-
detenmnined fat rate for the particular type of cutpatient
servics, Pet. App. A7, B3-B4

On QOctober 6, 1992, Lhe distriet court entered its order
on the parties’ motions for summary judgment Pet. App.
Bb. The district court first ruled that respondents hed a
federal cguse of action ynder 42 US.C. 1963. Id & BT
The court also held that California had friled adequstely
to consider whether its payments for certsin gutpatient
hospital services were consistent with the statntory stan-
dards of “efficiency, ecanomy, and quality of care,”” and the
court therefore remanded the matter to petitioner for
further consideration of its 2edicaid rates Id. at B5-B6.

! Guipstient hoepitsl services xrw “preventive, dingmostic, thers-
pevtic, rehubilitative, ar pailistive sarvices that zre furndsbed to out-
pAtients” under the directlon of 8 pbysieien or dontist by 3w institution
licemead a3 @ hospita). Ses 42 C.F.B. ¢40.80(n), :
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On remand, the State :xmducted a study of its existing
rate atrueture and held a public hearing. On April 15
1994, the State readopted {ts previous reimbuwrsement
levels, Respondents thereafter refiled suit in the district
court to chellenge the readopted rates. On Masreh 20, 1995,
the district court held that Californis’s paxyment rates
complied with Section 1396x(a)(80)(A). Pet. App Bi1-B26.
As an initial matter, the court reaffirmed its earlier hold-
. ing that respondents have a cause of action under Section
1988 to enfarce Section 1898a(a)(30)(A). Id st BT-BS.!

On the merits, the court rejected respondents’ conten-
tion that the “efficiency, economy, and qusality of ecare”
eriteris in Section 1398a(aX30)A) require Caltforma to
base reimbursemsnt of hospitals an their costs of provid-
ing services. The court camciuded that “{playmenta do not
have to be sufficient to reilmburse hospitals far their costs,
but need only be sufficient to ensure access” Pet. App.
Bid Noting that *Tthhe ststute was enacted as 8 cost-
cantsinment measure,” the court conclnded that as long as
Medimid rectpients have access to goality care, “it is
irrelevant whether hospitals make or lose money treating
(Mediraid] benelicierien.” JId. at B15, BI16. Finally, the
conrt ruled that petitioner had adequately consldered the
faclors of “effidency, economy, and quality of care” in set-
ting its payment rates for outpatient services, snd that its

! The court yecomsidered the esuse-of-nethon jsmne in light of thia
Court’s intervening declsion in Swuter v. Avtist A7, 608 U.S. 347 (1992),
aed Congreex's subeequent emactmeot of Bection 211 of the Social
Beemity Acl Amendments af 1004, Puh. L. No. 108432, 108 Stat. 4400,
which addestees the vaforesbility of Social Sscurity Act provisions
that speeily the contenta of4 “State plen.” Sees 42 U/.8.C. 1820p2 and
13Wa-10 Resecving that Section K1t requires courts te acseds the
enforeeatility of “Biate plan™ provisloat under the stendards miticu-
lated in Wilder v. Virginia Hespital Association, ¢88 UB. <98 (1090),
the court “dlsragardied) Swter™ and reaffirmed itw earlier holding, Pet,
App B9,
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ratos were rationally related to those statutery criteria.
Id. at B16-B26. The Comrt thsrefore entered summary
Judgment in Bavar of petitinner. Id. at B25,

8, The court of appeals reversed. Fet. App. A1-AZ2, It
held that petitianer “must aet hospital ostpatient reim-
tnrpement rates -that bear a reasonable relationship to
efficient snd economic hospitals’ costs of providing quality
services, unleas {the State] shows some jnstification for
rates that substantiaily deviste from such ecsts.” Id. at
Al3. The court reasoned that the State “cannot set rates
consistent with efficiency and economy in the health care
aystem without consldering the costa to the hospitals that
provide most of the services.” Id. at Al4.

The court of appeals recognived that ‘“Isjome of the ser-
vices pravided by hospital outpatient departments conld be
provided more economically by non-hospital providers snch
a8 freestanding clinics” or dactors’ officen because those
providers have lower fixed costs than do hospitals.” Pet.
App. AS. The court nonetheless rejeeted the State’s argu-
ment that it would be neither efficient nor economical to
set payment rates that compensate hospitals for the
higher costs they incar in providing the same servises
Observing that the Medicare Act requires hospitals par-
tielpating in that program to provide emergency room ser-
vices, id. at A17 (citing 42 U.B.C. 1896d4d), the court rea-
soned that “the mmjority of outpatient services are in fact
provided in hospitals, and that the majority of hospital
outpatient services are in the emergency room.” Id =t
A20. The court aleo pointed ount that, "[wlith no ineentive
to mee the moet economical provider, [Medicaid] benefl-
ciaries frequently choose the more accesaible and conven-
fent hospital cutpatient departments over less costly fa-
cilities, some of which may be eatirely unavaileble or less
aveilable to them”” Jd at A6-AT.
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Agsinst this background, the court concluded that the
Stete “cannot ensure acress hy relying on regulations re-
quiring hospftala to treat patients in the emergency room,
and then refuse to pxy the cost of such treatment hecause
theoretically it could have been provided more efficiently
elsewhere” Pel App. A20-AZ1. Thus, in the court's view,
notwithatanding the fact thmt “[iln this case there has
been no sssertion of a provider participation problem,” id.
at A17, the Btave “must undertake to determine whet it
costs an efficlent hospital economieally to provide quality
eare,” id. at Al8,

Becsose the 8tate “did not base its readoption of exist-
ing rates on the conclusion that they adequately reim-
burse provider costs,” the court of appeals conduded that
the readopted rates were arbitrary and capricious, Pet.
App. A22, The court therafore remanded the case to peti-
tiner to "undertake responsible cost atndies that will pro-
vids reliable data as to the hospitals’ costs in providing
outpatient services,” with the State “bearing the burden of
justifying any rete that substantially deviates from such
determined costs.” [fbid.

DISCUSSION

- Weagree with petitioner that the court of appeals erred

in reading Section 1396z(a)(30)(A) as imposing on States
zn ohligation te set pgyment rates for qutpatient services
thet “substantiafly reimborse providers their costs.” Pet.
App. A19. We alao agree with petitioner that the respon-
deat hospitale do not have o causs of wetion under 42
US8.C. 1988 to challenge reimbursement ratos as incon-
sistent with Section 1306x{a}{30)(A}). Those two issues are
interrelsted and raise impartant questions regarding the
flexibility of the States in designing their Medicald reim-
bursement rates. Although there s mo square conflict on
thoge issuen, they may well warrant review by this Court
of some paint, Petitioner, however, did not preserve below,
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and the court of appeals therefore did not sddress, the
threshold question of whether respondents have 8 right
of action under 42 UB.C. 1983. Accordingly, and because
of other developments, this case would not be =n ap-
propriate vehicle for plepary consideration of whether
hospitels have a right of action under Section 1983 or
whether the court of appeals correctly interpreted Seetion
1396a(n)(80)(A).

1. The «court of sppeals construed Beetion
1396a(a)(30)}A) o require States to mske Medicaid
payments for outpatient services go that a particuler class
of providers of those services—hospitals—are relmbmised
for their costs. In our view, that interpretation misreads
the plain Jangonage of Section 1398a(a}30XA) and
frustrates thst Section's purpose of giving States wide
dircretion to get Medicaid pryments that are consistent
with efficiency, economy, and sccess to guality care. '

a. The Medicaid Act defines the “medieal ssgistance”
provided under the Act to mean *payment of part or all of
the cost” of the covered service. See 42 U.SC. 139Gd(s)
{emphasis added). Thus, there i8 no general mzndste
under Medicaid to reimburse providers for all or substan-
tially all of their costs. Moreover, in directing States to
make Medicald payments that “are consistent with eff-
ciency, economy, snd quality of care and are sufficient to
enlist enough pruviders so that care and services are
available under the plan at lesst to the extent that soch
care and services are availshle to the general population in
the geographic mres,” the text of Section 139Ga(a}BO)A)
does not require States to set rates that reiminmree hospl-
tals in particular for Lheir costs of providing outpatient (or
other) services, The focns of the Bection in nstead on the
availability of services generally. The couwrt of mppealy’
contrary holding, that Btates muat reimburse providers at
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¢
rates that esremtinlly ansure recovery of their costw, is
therefore incorrect.

Indeed, when Congress has intended to requirc States
to base Medicaid reimbursement rates on the codts
incurred in providing a particular service, it has said
8o expressly in the text of the Act. For cxample, the
Boren Amendment to the Medicadd Act (42 U.S8.C.
1308a(aX13)(A)), which was at issve in Wilder v. Virginia
Hospital Ass%, 486 US. 488 (1890), but has recently been
repesled (see pages 19-20, irfre), required States to make
paymenta based on rates that “are ressonable and adequate
to meet the costs which must be incurred by efficiently and
economically operated facilities” providing inpatient hos-
pital, akilled nursing, end other institutional services. 42
U.8.C. 1396a(a)(13)(A) (emphasis ndded); Wilder, 496 U.8.
at 502-603. Bee alzo 42 U.B.C. 1896a(n)(18)(E) (requiring
Medicaid plan to pay 100 percent of the rensonabls cosis of
providing covered services in a rural health dlinic or
federally qualified health center) (emphasis mdded). By
eontrast, Bection 1396a(a)}30)(A) does not set forth any.
requiremant that a State consider costs im making pay-
meats for outptient or other services, muwch leas that a
Btate fully reimburae s hospital’s higher costs in furnish-
ing such services, That omission i5 persussive evidence
thet Section 1396a(a)X30XA) does not require & State to do
no. See Fisid v. Mans, 516 U.B. 59, 67 (1995) ("an express
statmtory requirement here, contrasted with statutory
silence there, shows an intent to confine the requirement
tn the specified mstance”).

In accord with the text and structure of the Medi-
ciid Act, the Becretary has not construed Bection
1896a(aX0KA) to require the States to bese reimburse-
mert rates for outpatient ar ather services on the costs
incurred by hospitals or other categaries of providers.
Rather, implementing regulations leave the States broad
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discration to net rates, provided that they do not exceed
the rates that would be paid by Medicme for comparable
acrvices or the prevailing charges for comparable services
within the pertinent locality. 42 C.F.R. 447.304(a). Those
regulations reflect the BSecretary's view that Section
13862(a)(B0)(A) gives States substantial flexibility to set
Medicald payments that sre efficdent and econormical, &nd
enlist sufficient providers for Medicaid recipients to have
access to quality care. Bee Methodiat Hospitels, Mnc. v.
Sullivan, 91 F.3d 1025, 1030 (7th Cir. 1996) (Section
1396a(aX30)A) “requires each state bo produce s resuit,
not to employ any methodology for getting thers” and
abeent proof that a rate structure results in insdequate
access, Btates “may say what they sre willing to pay and
see whether this hrings forth sn adequate supply™); Min-
nesola Homscare Assn v. Gomez, 108 F.3d 917, 918 (8th
Cir. 1997) (Bection 1396a(aX30XA) “does not require the
State o utilize amy prescribhed method of .anatys=ing and
ronsidering [tha statutory) factors™); of. Alexanrder v.
Choote, 463 U.S. 287, 308 (1985) ("The [ Medicaid] Act gives
the States substantisl discretion to choose the proper mix
of emound, scope, and duration limitations on coverage, as
long as care and scrvices are provided in ‘the best intarest
of the recipients.”") (quoting 42 U.S.C. 1386a(a)(19).}

¢ The drrision below alao is inconaistent, with the Mutary of Bection
1305a(2N30HA). Ax originally amected, k directed the Bietea to "aswore
that payments * * * are not in ercess of masoaadle charpes com-
slutant with efficency, econamy, and quality of exse.® Bocial Becurity
Amendments of 1967, Pubh. [, Ne. 50-348, § 237(h), 81 Stst. 1)
{emphaxis sdded). See aisc H.R. Conf. Rep. No, 1030, 50¢h Cong., Ist
Bess. 66-67 (1987}, [n 1931, Comgress delated the "“restousble charge”
limitetion, [n response io complaims that it bmposed burdensome
sdministrative requicements on stabe Medicald agencime and hempered
thelr ability tv try |nuovative, more cont-effertive appromchves to pro-
vider retmbwsament. See Crmaihus Reconciliation Act of 1341, Pub. L.
No. 9786, } 2174{<), 85 Siat. 8%9; H.R. Rep. No. 158, 97th Cong., 1st
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b The court of appesls based its decision thet Section
1398a(2)(30XA) mandaten States to conmider providers'
coats an its apparent understanding that the Medicare
Act, in 42 U.8.C. 1395dd, effectively requires hospitals to
provide outpatient services to Medicaid beneficlaries who
request them. Pel. App. A6, Al17. Thal is incorrect. The
Medicare Act requires anly that a hospital participating in
the Medicare progvam determine whether a patient has an
emergency condition, and that the hospital trest or stabi-
lize the patient if an emergency condition i diagnosed.
42 U.S.C. 1395dd. Tt does not require hospitals to provide
any patients with non-emergeney care, such as disgnostice,
therapentic, or rehabilitative services, that is provided an
an qutputlent basle.®

The court helow aimilarly erred in assuming that hospi-
tals gonerally eannot partieipate in the program in num-
bere suffident to ensure sdequate access to quality care

Bess. PL 2, 312 (1981). Tha deletion wax intended 1o “allow Simtes to
be more oreative and offer incentives for improved delivery of oare
under their progrema™ Id at 818, Congress, mareover, (ntemded that
the samand menr wonld “redum Federsl antleya in Medicald ¢ ¢ * ima
mgnner which * 7 * provides the Btates with flaxibility t¢ mstitute 2
mumber of measnres in thalr pregrams to zeduce cost and mnke them
mare efficient” /d, st 270, Indesd, the eourt below recognizad (Pet.
App. ALlW) that “Tongrees imended paymests o be flexihle within s
range; payments shauld ba no higher than whet is yequired (o provide
efficient and sconomricd cars, twt mtill high enough ta provide for
quality care and bo enmure accem to services.”

% Hoypitsls wre mot required by federa) lsw to pravide the fall -
range of Medicald-covered pervicea b any beneficisry who sk
treatment. Harmey v, Holier Climie, Ld., 110 FAd 1807, 1211-1212 (8th
Cir. 1397). Rather, participation in the Medizid proprsm is volustary,
sad providers are obliguted o offer muly nxh non-emergescy care o
Medicxid recipients ee they are willing to undertake, See &£ U.S.C.
1ala)z) &8 C.F.R. 48L51(b)(1)(1). Tium,bto the extent responderia
are providing socess tn qutpatient care under the raten they challenge,
it is not bectyse they are compellad by fedecul law te do no,
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aniese payment ratee meet the full ecostz inowrred hy
efflcient hospitals, Pet. App A14-A17. To be sure, reim-
bursement levels affect provider participation rates, See
generally D. Lewis-Idems, Increasing Provider Partici-
pation 11-17 (Nat'l Governors' Ass'n 1888). There is no
clear evidence, hawever, that Medicaid most assume all or
substaatiaily all of the coats incurred by hospitala in order
to ensure remsonsble access to guality care. Factors other
than a State’s basic Medicaid peyment rates significantly
affect provider part(cipation.® Moreover, a hosplital mny
have & sufflelent economic incentive to provide care Lo
Medicaid recipients as long as s marginal revenue from
tresting additional Medicaid patierts offsets {ts marginal
costa of doing 80, even if the hospital does not fally reecver
a pro rata portion of its totel costa, Recoguition of that
reality in estshligshing reimbursement rates for oatpatient
services under Medicaid is fir and reasonable, bacsuse the
higher costs incurred by hospitals may be attritnstable to
services ather then non-emergeney outpstisnt services—
such a8 furnishing inpatient and emergency eare, the core
rmission of most hospitals. :

This case in fact confirms that reimbursement of sub-
stantially all of providers’ fully allocated costs is not nec-
essary to ensure adequete access to quality care. Al
thongh California does not fully reimburse such costs of

€ For example, Medicald requires that hoapitale thet sewve 5 dispro-
portienate namber of Jow-incame petients recelve additional payments
0 campensate for the midded costs incurred n serving math populstivos.
€ UAC. 132fa(sHIINA), 1MI-4e). Bimilarly, some States have
ariablished spedal funds to compensate providers for the costs of pro-
viding uncosnprursted or nedsreompenested care. See, 6.0, New Eng-
land Health Core Employees Uniom v, Mount Bimal Hospital, 66 F24
1224 (& Cir. 1995). Some providers may also be able to defray wmeom-
ptnsated eoxte by lwcremsing charges to pxyig pstients whe have
private immurance. See, eg., New York Conf. of Bixe Crom & Blwse
Shieid Plams v. Travelers Ins. Ca,, 514 U.B, 6435, 558-680 (1955).
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outpalient services for a mujority of hospitals partid-
pating in its Medicaid program, Pet. App. Al0, it has not
been demonstrated that recipients lack adequate access to
providers of outpatient services. Indeed, the court of
appesls acknowledged that “fijn this case there hus been
no assertion of 3 provider participstion problem.” Id. st
AlT.

¢. The decision below alsa conflicts with Congress's
clear intent to encourage coxt-efficient provision of cov-
ered Meficaid pervices. The comrt of zppeals did not
dispute thst ‘Talome of the services provided by haspital
outpatient dapartments could be provided more economi-
cally by non-hospital providers” Pet. App. A8, Thum, in
holding that petitioner must set rates sufficient to
reimburse costs incurred specifieally hy hospitals, the
decision below effectively requires petitioner to establish
rates of pxyment thal perpetuste (nefficlent pstterns of
utilization mersly because auch inefficiencies have become
enirenched in tha marketplace. That emclusion is incon-
alatent with Section 1388a(a)(80)(A)'s directive that States -
get payments that ars “consistent with efficiency [and)
economy."” ) )

2 Petitioner also requests the Court to consider
whether providers have a cause of action under 42 US.C.
1981 to challenge rutes ae inconsietent with Section
1398s{aX30XA). Although we agree with petitioner’ that
providers have no wuch right, thet issue does nol warrant
plenary review in ite own right, especially in this cass.

2. Every court that hag considerad the issue has held
thet providers have a right of action under Section 1988
to enforce 42 U.S.C. 13082(a)(30XA). Methodist Hospilals,
inc. v. Sullivan, 81 FOd at 1020; Arkansas Medicel
Soristy, Inc. v. Reynolds, € F.3d 519, 628 (Bth. Cir. 1933);
Visiting Nurse Azs'n of North Shore, Inc. v. Bullen, 88
F234 997, 1002-1006 (1st Cir. 1996), cert. denied, 117 8. Ct.
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955 (1397). Thoee decisions have relied on this Court's
decision in Wilder, which beld that the Boren Amendment,
42 UJ.S.C. 1396a(s)(18)(A), “create(d] a right enforeeable by
heslth care providers nnder [Bection] 1883 to the adoption
of reimbursement rates that are ressonuble and edequate
to meet the costs of an efficiently and economically oper
ated facility that provides care to Medicaid patients” 496
U.8. at 509-510.

We dbo not believe, however, that this Court's decision in
Wilder resolvées the question whether Congress, in en-
acting Section 1386a(a}(30)(A), similarty intended to ereate
rights enforcesble under Section 1883. The Boren Amend-
ment mandated that a State provide for payments “throngh
the useof rates * * * which * * * are ressonehle and
sdequate to mesl ths costs twhich must be incurred ly
efficlently and economiesally operated faclliies” 42 U8.C.
1396a(a)(13)(A) (emphasis added). In contrast, Section
1398a(a)(30)(A) does not specifically require that the State
congider providers’ coste in setting Medicaid payments,
much less “meet” those costs; il simply requires that e
State provide far “methods and procedures relating to the
* * * pxyment for care and services * * * g8 mmy be
necemsayy * * * {o assure thel payments are consistent
with efficiency, economy, and quelity of care” and “suf-
ficient to enliet emongh previders” so that there will be
equal access to care and services for Medicaid patients.

In order for an Act of Congress to creste rights eaforce-
sble under Section 1983, “Congresy rmust have intended

1 Bee alwo Bobky v. Smoley, 565 F. Bupp. 1123, 11311135 (B.D. Cal.
1994); Alinots llospial Arm'n v. Edgar, 765 F, Bopp. 1864, 1849 (ND,
0. 1981). CL Fultersom v, Comm'y, Mrins Depl of Humon Serwa,
802 F. Bupp. 529, §33-536 (D. Maine 1958) (onduding that Meds.
cakd vecrmients have right under 42 US.C: 1883 to safires Sestion
13%60(a)CI0XAYs equal aceees providion, but mot its requirement that
paymeonts be conaletent with “efliclemey, ecanomy and quality of esre™),
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that the provision In question benefit the plaintiff.” Bless-
ing-v. Freestone, 117 8. Ct. 1863, 1369 (1997). Here, Sec-
tion 1396a(a)(30)(A) dors not canfer benefits on providers.
It therefore is unlike the Boren Amendment, which re-
quired a ‘“system for reimbursement of providers”
Wilder, 496 U.S. at 510. As the district comt below mop-
erly oheesved (Pet. App B15), Section 1898a(a}@B0)(A) “was
enacted as & cost-containment messurs” to limit Medicaid
payments, Indeed, reapohdents conceded below that Sec-
" Lion 1358a(a)(19)(A)'s requirements that payments be con-
pletent with “economy” and “efficiency” serve to limit
Medieaid payments snd do not confer on providers a right
to a minimum payment. See AppeNants’' C.A. Reply Br. 3.
Respondents instead argue that the requirement that
payments be sufficient to ensure “quality eare™ confers an
hospitals a right to cost-based Medierid paymems. Br.in
Opp. 14-16, The more natural reading of the statutory re-
guirement that payments be “consigtent with * * *
quality eare,” however, is that it is intended to benefit the
needy individuals who qualify ander the Medicaid program.
Cf. Arkansas Medical Socisly, Inc, 8 F3d at 526 ("The
equal access provision is indisputsbly intended to benefit
Ure recipients by allowing them eguivalent access to
bealth care services.”).* Compare Blessing, 117 8 Ct. at
1360-1361 (statutory requirement that State be in sub-
stantial compliance with child-support enforcement pro-
groma requirements was not intended to benefit individual
children ar confer rights on them),

B The history of Bection 1395a(RN3ONA) supparts Uee condhusion thest
the equul accem proviskon wa inteaded Lo beweflt Medieald beneflclar
feq, not providers, Bes FLR. Rep. No. 47, 10ist Cong, 15t Bess, 391
(298D (“Thre questicn which the Secretery nast ask §s whether Medi-
onid bapefletaries have necess tn provider services that {5 ol least
Bt preat a5 that of others in the arex ),
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Moreover, by reading Section 1886a(a)@30XA) to confer
enforceable rights on providers to payments that sre “con-
sistent with efficiency, econnmy, and quality of care,” the
court below (Pet. App. Al9) has created g right that Is
“beyond the competence of the judiciary lo enforce.”
Wilder, 408 US at 509 (quoting Goldem State Transit
Corp. v. Los Angales, 493 U.8. 108, 108 (1989)). Neither the
Act nor any reguletion promulgated by the Becretary
“gives amy guidance” {Blessing, 117 8. Ct. at 1362) as Lo
what portion of costs must be reimbursed by States for
how many of the praviders, or gives mace specific cantent
to the statutory criteria of “efficiency, economy, and quel-
ity of care” so that those genmeral criteria comid be en-
forced by a conrt. Accordingly, “the right assertedly pro-
tected by the statute is * * * w0 'vagué end amorphaus’
that its enforcement would stram judicial sompetence.”
Id. at 1350 (quoting Wright v. Roanokes Redsuslopment
and Housing Autkority, 479 US. 418, 451482 A98T)). -

b. Despite petitioner's position thst  Section
1396a(2)(83YA) does not confer rights on providers that
may be enforced under 42 U.8.C. 1983, petitioner did not
preserve that imsue in the eourt of appealn  Althcugh
petitioner argued to the district court that respondents
could not bring auit upndar Section 1983, petitioner did not
raige the issue ex an giternative ground for affirmance in
the court of appeals after prevailing on the merits of the
statutory question. See Northwest Airlines, Inc v
County of Kent, 610 U.3. 355, 384 (1884). The comrt of
appeals tharefore did not address that threshold question.

Petitioner contends (Reply Br.3) that she argued in the
court of sppeale that Section 1398x(a}(30XA) was not
intended to benefit providers, and that that provision lacks
sufficlent guidence to create judicially enforcesble atan-
dards, Petitioner rdvanced those contentiona, however, in
support of her arguments oo the merits regarding the
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_proper interpretation of Section 1396a@)YBO)A). Peti-
tioner did not further argue that, in light of those factors,
Section 1398u(a)BUXA) does not even create rights en-
forceabls under 42 U.S.C, 1983, In circumstances Buch as
these, the Court would ordinarily decline to review the
tsaue. Bee, ag., Yonakim v. Miller, 425 U.S. 231, 234
(1978) (“[o]rdinarily, this Court does not deeide questians
not raised or resolved in the lower court”); secord Citi-
zens Bunk of Maryland v. Strumpf, 616 U8, 16, 21 n.*
(1995);, Delta Air Lines, Inc. v. August, 40 U.B. 346, 362
(1981); Adickes v. S.H. Kreaz & Co,, 398 U.S. M4, 147 n2
(1970).

3, a The statulory question st {gsue in this case—
whether States must reimburse hospital providers for
their costa of providing outpatient esre—could have sig-
nificant consequences for the Medieid progmm. By
ordering s system of cost-based retmbursement for out-
_patient esrvices, the decision below frustrates the intent
of Congreas to nccord Btates flexibility in encouraging
efficient and economieal cure. In addition, depending upon
what measure of “costs” the court of appsals meani to be
rembursed, the decimion below conld increass substan-
tially the expense of the Medicaid program to the Btates
and the federal government, witheut any corresponding
finding that, under the current systam, needy Individuals
lrek access to quality eare. See Pet. App. A17. 8imilarly,
whather respondents may bring suit onder Section 1988 is
an important question that cquld have a significant impact
on the Medieald program. 1f providers much as respondents
could routinely bring suit in federal court alleging that a
State has fafled to make adequnte reimbureement to them:
for particular outpatient services, the cost of the Medicsid
program could substantially incresse, to the detriment of
both the state and federal govermments, and the ultimste
detriment of Medicaid reciplents. Thus, at some point, the
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questions precented in this case may warrant this Court's
review. o

In our view, however, this case would be an inappropri-
ate vehicle for plenary review of the court of appesle’ ded-
gion on the merits, because tha substantial threshold lssue
dof the availahility of a cauee of action wmder 42 US.C. 1988
has not been addressed helow ar premerved for the Court's

" review. That ennclusion i particalarly warranted here,

since many of the {ssues underilying 1 determinstion of
whether 42 U.B.C. 1988 confers & right of action on pro-
videre, such as whether mroviders are the intended
beneficiaries under Section 1896a(a)(80)(A) and the degree
of Oexibility conferred on the States by that Section,
ovarlep with the statutory goestion of whether Section
1398(a)}(80){A) confers on hospitals a right to Medicsid
peyments that rebmburae all or snbhstantally all of their
costs. Thus, in eur view, it would be spproprists for
this Court to defer review until there is a case that ade-
quately presents both the merits question under Bection
1396a(a)(80)(A) and the threshold right-of-action questien
under 42 U.S.C. 1983, :

b This Coart's ultimate review of both guestions
presented will likely benefit from further consideration by
the lower courts, Although petitioner and her gmic are
correct {n observing (Pet, 11-12; States’ Amici Br. 67
that the Ninth Circnil's decision is in considerable ten-
pion with the decimione of two other comts of appeals
regarding whether Section 1896x(a)(30)(A) requires States
to adopt a particclar methodology in setting Medicaad
payment rates, those declejons did not equarely confront
the question whether States mwst reimburse providersy'
costs in arder to comply with that Section. See Methodist
Hospitals, Inc, 91 F3d at 1030; Minnssotn Homecare
Azs'n, 108 F3d at 918. The courts below did pot have the
benefit of the views of the Secretary of Heath and Human

_

g



18

Services set forth in this brief concerning the interpreta-
tian of Section 1396a(s)(30XA) on that question. Compare
Auer v. Robbina, 117 8. Ct. 905, 911-912 (1997). And the
precise scope of the Ninth Circuit's decision in this case is
uncertain, for it is not clear what mearure of “coats” tha
court intended that prtitioner must allow the haspitale to
recover. See Pet. App. A13-A16, A18, Al9, A21-A22; pape
15, supra.

Bimilarly, those courts of appesls that have construed
Section 1396a(s)(80XA) ae conferring rights enforceable
under 42 U.8.C. 1989 have not cansidered the igsue in the
gpecific context of a challenge to a State’s plan based on its
lack of considerution of providers’ costa. Bee, ag. Visiting
Nurse Asa'n of North Shave, Inc., 33 FA3d at 1000 08 {pro-
viders challenged Stute's proposed rate changes aa violst-
ing “equal accers” provision); Methodist Hospilals, Inc., 91
F3d at 1029 (providers argued that State could not change
rates without demonstrating effect on access to care);
Arkansas Medical Society, Inc, 6 F.8d at 631 (providers -
and recipients challenged propesed reimbursement rate
reductions as hased on budgetary concerms without con-
sidering reduction’zs impact on efficiency, economy, and
quality of care, se well = aquality of accesn).

The courts of appeals also have not explored new anthor-
ity bearing on a plaintiffs right to enforce “state plan”
requirements set forth in the Social Security Act through
an action under 42 U.8.C. 1988. The Court hse recently
clarified those standerds in Blessing, 117 S, Ct. at 1369-
1B62. In addition, Congress recently enacted legislation
concerning the scape of 42 U.S.C. 1983 actions under 42
US.C, 1988 to enforce provisioms of the Sorial Becurity
Act. Bee 42 US.C. 1320a-2, 1820-10; Pet, App. B7-B9, note
3, supre. Neither the decision below nor any of the other
appeliate decigsions cmmstruing Sestion 1898a(aX30XA) has
addressed that new provision,
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Finally, since the decision below was rendered, Con-
gress, in the Balanced Budget Act of 1997, has repealed the
Boren Amendment (which required States to set rates
that “meet” the coste that must be incurred by reasonsbly
efficienl hospitals for inpatient services and was found in
Wilder to confer rights on hospitals enforeeable under 42
U.8.C. 1988) andt replaced it with a more limited require-
ment that States provide for publie notice-and-comment
participution in their ratemaking procemses. See Pub. L.
No. 105-38, § 4711, 111 Stat. 507-508. The Jegislative his-
tory of that recent enactment establishes Congress's firm
determination both to free the States from federal reguia-
tion and increased rstes and to eliminate a basls for causes
of acfion by hospitals to challenge reimbursement rates.

Thus, the House Report on the repeal of the Boren
Amendment noted that “[z] number of Federsl courts bave
ruled that State systems fxiled to mest the teat of
reasonableness’ and some States bave had to increase pay-
merts to these providers e & result of these jodiclal inter-
pretations.” ELR. Rep. No. 149, 105th Cong,, 15t Sees. 550
(1997); accord HLR. Conf. Rep. No. 217, 106th Cong., 1st
Sese. 867 (1997)." The Home Report further stated that
Tilt is the commitiee's intention that, following enact-
ment of this Act, neither this nor any other provision of
Section 1902 [of the Bocial Becurity Act, 42 U.S.C. 1896a]
will be interpreled as establishing a eause of action: for
hospitailn and nmursing facilities relutive to the adeqnacy of
the rates they receive.” H.R. Rep. No. 149, supm, at 591,
Yet under the decision below, Section 1398a(aXBUXA)—

7 Btates hud soaght repen) of the Boren Amendment au the gruommd
thai “cecrts hsve fterpreted [it] 1o embody a restrictive and
wmrealistic sel of requirements In setting relmbarsrment retes and
lave in effeet given judges the power to extahlish reimburecment rates
bovels and exiteria™ Natioem! Governors' Amsecistien Pulicy, EC-8
Medieaid § 833 (Fehruary 1967).
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1

which applies to medical servicen generally—ould re-
guire States to conform to federal standards of reasonable
costs and would subject them to causes of action that conld
lead to incressed costs, not only far the outpatient ser-
vices involved n this esse, but alno for the very sawme
inpatient services that were previomsly covered by the
Horen Amendment. The lower courta ahotdd be afforded
the opportunity in the first instance to consider the sig-
nilicance of this recent enactment, for tha interpretation of
Section 1396a(2)(39)(A) and for the avallability of a cauwe of
action onder 42 UB.C. 1983 to enforee it.

CONCLUSION

The petition for & writ of certiorar! ahould be denied. In
the slternative, the Court mgy wish to grant the petition,
vacate the judgment below, and remand the case to the
court of appeals for fmther considerstion in light of
Blessging v, Freestons, 117 8. Ct. 1863 (1997); Section 4711
of the Balanced Budget Act of 1997, Pub, L. No. 106-38, 111
Stat. 507-508; and the position taken by the Secrstary of
Heslth and Buman Bervices in this brief,

Respectiully submitted.
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