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-~ STATEMENT CONCERNING ORAL ARGUMENT
Respbndent does not fequcst oral argument. Thisisa ,straightforward caSe

I's

of interprétation of the Médicaid statute and r_egulétio‘ns which Résp.ondent
b'elieves can be reéol’véd by reference to thé applicable statute, re gulatioﬁs,
legislative history an:d' base’ law. Resporidént will ‘be pleased to provide oral
va;fgu'ment if thé Céurt belie.ves. that oral 'argumént will aid the Court in re_sqlving
| | the questions presented herein. |
STATEMENT OF RELATED CASES
| ReSpdhdenf states that there are no relatéd cases'ir‘l this C§urt as described

in Ninth Circuit Rule 28-2.6.
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No. 04-74204

~ IN THE UNITED STATES COURT OF APPEALS -
' FOR THE NINTH CIRCUIT

A_LASKA DEPARTMENT OF HEALTH AND SOCIAL SERVICES,
Petitioner,
| V.

CENTERS FOR MEDICARE AND MEDICAID SERVICES; MARK B.
MCCLELLAN, in his official capacity as Administrator of the Centers for
Medicare and Medicaid Services; UNITED STATES DEPARTMENT OF

HEALTH AND HUMAN SERVICES; TOMMY G. THOMPSON, in his official
capacity as Secretary of the U.S. Department of Health and Human Services,

Respondents.

PETITION FOR REVIEW OF THE FINAL DETERMINATION OF THE
' SECRETARY OF HEALTH AND HUMAN SERVICES

- STATEMENT OF JURISDICTION
This case is pfesented for review of a final agency action of the Secretary I,o'ff

the United States Depértnient of Health and Human S.'er_vices (“the Secretary™)

issued by the Adminisfrator of the Centers for Medicaré & Medicaid Services

| '(“CMS”) pursuant to 42 U.S.C. § 1316 and 42CFR§ 430.102(@-).1 The

'The decision was issued by Actmg Deputy Admlmstrator Leshe Norwalk,
acting as Adrmmstrator on June 22, 2004

, :



Administrator’s decision vias entered on June 22, 2004, Petitioner filed its
l?etition_for Revieyﬁ/ on August-16, 20_04.. ‘The appeal from this decision is timely
and is within this Court’s appellate jurisdiction imder section 11 16(a)(3.) of the
8001a1 Security Act, 42US.C. § 1316(a)(3) | |
STATEMENT OF THE ISSUE
| Whether the Secretary’s de01s1on to dlsapprove a propesed_amendment to
the Alaska State Medicaid Plan, SPA 0_1-009, because it did not comply with the
statutory mandate of ef_ﬁciency‘ and'ecdn()niy'set forth in 42 U.S.Cl. -
§} 1396a(a)t30)(A) Was areasonable interpietation of the Me_dieaid provisions of .
the Secial Securit_y Act. o |
- ,A . S sTATMWEWPOFTHEcmSE
‘7 ' In this aetion the State of Alaska (“State” or “Alaska”) has requested
‘review of a final de01s1on of the Secretary denying approval’ of a proposed |
amendment o the Alaska State Medicaid Plan, SPA 01- 009 under Title XIX of
the Soc1al.Seeur1ty Aet (the “Act”), 42 U.S.C.. 8§ 1_3 96 et seq. Excerptsof Record.

T (BRY)S567.

~In SPA 01-009, the State of Alaska proposed to alter 1ts Medlcaid payment

RN methodology for State tribal health facilities. Sueh‘payments would, in turn, be -

| fully reimbursed By the federal government under a limited exception to ordinary
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Medicaid federal matching payments in section 1905(b) of the Social Security Act,
42 U.S.C. § 1396d(b). These facilities had long been pajd for services provided
to Native Americans in accordance with rates established by the Indian Health
Service (“iHS”) in Alaska’s State Medicaid plan. The State plan amendment at
issue proposed that these facilities be paid under a wholly differen.t payment
methodology based upon what it terms ‘_‘}he customary charges of the prévider, but
. . . not more than the prevailing charges in the locality for comparable services’

under comparable circumstances.” ER 2.4.._ The State proposed to calculate the

upper limit of theée charges not based on the charges of these facilities, but on the

charges for one private hospital in Anchorage. Sﬁbject to this 1inﬁtatidn thé State
pr“oposed to accept the charge on the bill as the cusfomary chérge for the facility,
ER 26. The State acknowledged that these increased rates will result ina
substantial increase in Federal Medicaid funds paid to the State, only 10% of
which would actua’lly be re;ca;ined by the tribal facilities. ER 27. Thé State would
have no net Medicaid exﬁenditures under this amendment, and the majority of the
additional funds received would go to the State’s Medicaid fund. Id.

'CMS disapproved the amendment on July 11, 2002, ER 33. The
disapproval was based upon the ﬁhding that the increased rates were not

consistent with cfﬁciency, economy and quality Qf care. 42 U.S.C.

3



§ 1396a(a)(30)(A).

The State filed a timely request for administrative reconsideration pursuant
to 42 C.F.R; § 430.18 on August 30, 2002. See Tr. 94-108. On April 15, 2063, an
administrative hearing was held before an agency Hearing Officer, and on April
23, 2004, the Hearing Ofﬁcer 1ssued a proposed decision upholding the
disapproval. ER 38-54. On June 22, 2004, Acting Deputy CMS Administrator
Leslie Norwalk issued a final determination upholding the Hearing Officer’s
decisioﬁ. ER 55-66. The June 22, 2004 decision is the final agency action in

accordance with 42 C.F.R. § 430.102. Alaska has appealed that decision to this

| Court pursuant to 42 U.S.C. § 1316(a)(3).

STA'I‘EI\’IENT OF FACTS
L Statutory and Regulatory Framework
A.  The Medicaid Program
The Medicaid program is a cooperative federal-state program established in
1965 "for the purpose of providing federal financial assistance to States that

choose to reimburse certain costs of medical treatment for neédy persons." Harris

v. McRae, 448 U.S. 297, 301 (1980). See Wilder v. Virginia Hosp. Ass'n, 496

U.S. 498, 502 (1990); Atkins v. Rivera, 477 U.S. 154, 156 (1986); see also 42
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U.S.C. §-1396. Although participation in the Medicaid program is voluntary,

states eIectmg to participate must comply with the requirements imp osed by the

Medicaid Act and by the Secretary of Health and Human Services. See 42 U.S.C.

§ 13968; Wilder' 496 U.S. at 502; Rivera, 477 U.S. at 157; Independent

‘Acceptance Co. v. State of Califomi , 204 F.3d 1247, 1249 (%th Cir. 2000)

To quahfy for federal assistance, part1c1pat1ng states must submlt to the

: Secretary, and have approved a "plan for medical 'assistance" that c'omplies With
 certain statutory requirements 42 US.C. § 1396a(a) The Secretary must

approve any State plan or State plan amendment (“SPA”) that complies with these |

statutory requirements. 42U.S.C. § 1396a(b). Among other things, such a plan

' : . y S ’
must provide “such methods and procedures relating to the utilization of, and the

payment for, care and services available under the plan ... as may be necessary
to safeguard against unnecessary 'utilization of such care and services and to assure

that payments are consistent w1th efﬁc1ency, economy, and quality of care .. ..” 42

U S.C. § 1396a(a)(30)(A)

The Secretary has delegated responsibility for approving state plans and .
plan amendments to the Centers For Medicare & Medicaid Services (“CMS™), a
component of the U.S. Department of Health and Human.Services. See 42 C.F.R.

§§ 43 0.14, 430.15. Echoing the requirement of the statute, under CMS regulations



a pérticipating' State is required to provide certain assurances before the State's
Medicaid plan or plan amendments may be approved. 42 CF.R.§ 447.253(21).
Among other things, a State must assure CMS that the State has found its payment

rates to be "reasonable and adequate to meet the costs incurred by efficiently and

“economically operated providers to provide services in conformity with

appliéable State and Federal laws, regulations and quality and safety standards.” |

42 C.FR. § 447..253(b)(1). If CMS disapproves a State plan or plan amend_mént,

the State is entitled to pufsue an adminiStrative review’ proc-ess that inCludes o

d1sc0very and a pubhc ev1dent1ary heanng See 42 C.FR. §§ 430 18 and 430

’ Subpart D

Under traditional Medicaid, once a_Statcv has an approved plan, the .'

Secretary pays to the State a percentage of the “total amount expended . .
_med1ca1 assistance under the State plan ” Sectlon 1903(a)(1) of the Act, 42 U.S, C.

§ 1396b(a)(1). That port1on of the state’s medical ass;s_tance costs pald by the

Secretary is referred to as the Federal Medical Assistance Percentage (“FMAP”),

Id. The FMAP for each state is set forth in the Federal Register. See, e.g., 67 Fed..

Reg. 69223 (Nov. 15,2002). ‘For 2004, the FMAP for Alaska is 57. 58%. Id.

| _ Accordmgly, the F ederal ﬁsc pays 57.58% of the costs expended by Alaska for

medlcal assmtance under the State plan The remammg 42 42% is pald by Alaska.



However, as discussed below, Medicaid services provided to Native Americans

through Indian Health Service and tribal facilities are not subject to the standard

- Alaska FMAP rate. The FMAP rate for such services is 100%. Thus, the federal

government reimburses the State in full for medical as‘,sistance. provided to Native
Americans through IHS and tribal fécilitiés. d
| 1. Payment for Tribal 'Facilities o
Asnoted above, federal payments for tﬁe Medicaid servil.ces.provided to '

Native Americans in tribal health care facilities at issue in this case are not

restricted to Alaska’s ordinary 57.58% FMAP. Id. These servicés are whblly'

funded by the federal government under a scheme unique to certain facilities

- serving Native: Americans. - As citizens of the United States and residents of the

individual states in which they reside, Native Americans are éligible for Medicaid

on the same basis as all other American citizens. HR. Rep. No. 94-1026 at 107

- (1976), repﬁnted in 1976 U.S.’C‘.C.A.N. 2652, 2745. See also McNabb v, Bowen,

829 F.2d 787, 793 1.5 (9" Cir. 1987) (citing Apache Co. v. U.S., 429 U.S. 876
(1976)). Prior to 1976, however, Indian Health Service (“IHS”) facilities did not
generally receive'reimbuféement from the Medicare and Medicaid programs for

services.provided to eli gible‘Native Americans. H.R. Rep. No. 94-1026 at 107,

' 1976 U.S.C.C.AN. at 2745. In order to broaden access to, and improve the

7
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quality of, health care services for Native Americans, Congress enacted the Indian

Health Care Tmprovement Act, Pub. L. No. 94-437 (“THCIA”). This legislation

- added a provision to section 1905(b) of the Social Security Act to provide for 100

percent FMAP to states for amounts expended as medical a551stance for semces'
that are received through an Indian Health Servrce facility, whether operated by

the Indian Health Serv1ce or by an Indlan tribe or tribal orgamzatlon .42 ‘U.S.C. 4

§ 1396d(b) The prowsron for 100 percent FMAP was meant to avoid the
| percelved unfalmess and 1nequ1ty to states that would otherwise have resulted if
~ states were s_uddenl_y made responsible for pa_yrnent of costs under their Medicaid

programs that had previously been fully underWﬁtten by the federal government

through the IHS’s drrect fundlng of its facﬂltles and servrces H.R. Rep No. 94-

| 1026 at 108, 1976 US.CCAN. 2746. The statute prov1ded that payments at the

| spec1a1 rate -would be used to make necess}ary 1mprovements to facilities servmg

Native Americans. THCIA § 402(c) (codified at 25 US.C.§ 1642 and 42 US.C

© §§ 1396d(b), 1396(j)). Congress intended that the Medicaid funding “be used to -

expand and improve current IHS health care services and not to substitute for
present expendltureé ” H.R. Rep. No. 94- 1026 at 108 1976 U.S.C.C.A.N. at 2746.
The IHS pubhshes annually the rates that it authorizes 1ts facﬂrtles to charge

for inpatient and outpatient services to Medicare and Medlcard_ beneficiaries. See,



~

~ &.g., 66 Fed. Reg. 3159 (Jan. 12, 2001). With respect to Medicaid, “[t]hese rates

are calculated as the full cost of providing Medicaid services under Medicare
payment principles.” Id. The rates for the state of Alaska are set separately from
those in the lower 48 states in recognition of higher costs in Alaska. Id.

In 1996, CMS expanded its deﬁnition of the term “Indian Health Service
Facility” in section 1905(b) to include not only IHS facilities, but also health care
facilitie; owned and operated by. Native American tribes and tribal orgénizations
but funded by IHS under a contract or compact with the tribe or ﬁ‘ibal :
organization, as ‘au’c‘hori;zcd ﬁnder the Indian Self-Determination and Education
Assistance Aét, Pub. L. 93-638, as amended (“tribal facilities”). See 42‘UY.S;‘C. §
1396d(b) (2001). On December 19, 1996, CMS and the THS entered into a
Memorandum of Agreement (“MOA;’) whiéh permitted any .state_ to claim 100
percent FMAP for “amount[s] it pays to- any [tribal] facility for services provided
to Medicaid eligible” Native Americans. ER 10-14.

Under the MOA, ’ghe IHS pério’dically develops a list of facilitiés eligible for
100 percenf FMAP, both IHS operated facilities and tribal facﬂities, and CMS

provides the list to the states. ER 15-21. CMS distributed the 1996 MOA to all

state Medicaid directors by letter dated January 3, 1997. ER 9. That letter notes

that “The revised policy expands our déﬁm'tion of ‘a facility of the Indian Health

9 N



Service’ to include tribally owned facilities . . .” Id. The facilities at issue in this
dispute are tribal facilities, and servicés provided to Medicaid-eligible Native
Americans through these-facﬂities are subject to the 100% FMAP.2
2. Statutory and Regulatory Limitations on Paymeht

In a:rriending the Social Security Act in J anuary,» 1968, Congress added
§ 1902(2)(30), 42 U.S.C. § 1396a(a)(30)(A), which stated that a State Medicaid
Plan should “provide such methods and procedﬁres relating to the utilization of,
and the payment for, care and éervjces available undér the plan as may be
necesséry to safegliard against unnecessary utilization of such care and services

and to assure that payments . . . are not in excess of reasonable charges consistent

with efficiency, economy, and quality of care.” Social Security Act Amendments

of 1967, Pub. L. No. 90-248, § 237, 81 Stat. 821; 911 (1968). The ameﬁdment
was deéig_ned both to provide free choice of medical services and to contain costs.
See generally Pennsylvania Pharmacists Ass’n v. Houston, 283 F.3d 531 (3d Cir.
2002) (én banc).. .While the section was amended several ﬁmes, the language

requiring “efficiency, economy and quality of care” contained in subsection

2The state argues that tribal facilities are not IHS facilities, Petitioner’s brief
at 33, but it does not contest that they are tribal facilities, and therefore that
Medicaid expenditures for the facilities are fully funded by the federal government
under the 100% FMAP.

10



(2)(30)(A) is unchanged from the original 3

In addition to the general statutory requirements for economy and

' efﬁcié_ncy, the Secretary has promulgated regulations under the authority of 42

US.C. § 1396afa)(3 0(A) setting upper payment limitations (“UPLs”) for the

amount a State may pay for a specific service or facility. The UPL at issue in this

 case, 42 CF.R. § 447.325, was promulgated in 1978. 43 Fed. Reg, 45253 (Sept. -

29, 1978). Thé regulation states that:

Thé agency may péy the customary charges of the pfovider but must

not pay more than the prevailing charges in the locality for

comparable services under comparable circumstances.
42 ,C.'F.R. § 447.325. ."As was noted at the hearing,* the terms “customary
chargeé7’ an‘d' ‘fprevaiiing charges” aie not further defined with regard to this
se}'c_tion, and are not further deﬁnéd within the Medicaid regﬁlatioﬁs. The
asséssment of whether proposed'payments are within theée limits is an in‘terpretivé
determination that is made on a case-by-case basis taicing info account the Alo.cality,. |

the services, the circumstances, and the historical charges for the services.

3The legislative history of the section is reviewed in Pennsylvania

- Pharmacists Ass’n v. Houston, 283 F.3d at 540-41.

“Testimony of Robert Labbe, Supplemental Excerpts of Record (“Supp.
ER.”) 18. ' | _

1t
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a. Modlﬁcatlon of Upper Payment antatlon Rule

In 2001 CMS pubhshed a ﬁnal rule modifying the Medicaid UPLS for

1npat1ent hosp1ta1 services and other services. 66 Fed. Reg. 3148 ¢ tseg (Jan 12,

2001). The manner in which UPLs are comphed vvlth is complex,~ and CMS fonnd.

- that the upper payment regulations then in effect created a mechanism by which

States could receive additional federa_l matching payments while lowering State

experniditures for covered services, in contravention of the statutory intent. Id. at

3 149 The final rule amended 42 C.F.R. Part 447.200 't seq., to, among otherv

thmgs estabhsh an aggregate upper payment 11m1t that apphes to payments made

- to government fac111t1es that are not State govemment—owned or operated and a

separate aggregate-UPL on payments made to prlvately-owned fac111t1es. ~ The new
regulatlons allovved a h1gher upper limit for payment to non-State pubhc hospltals -
to recogmze the hlgher costs of 1npat1ent and outpatient serwces 1n pubhc |
hospitals.” 66 Fed. Reg. at3 148.

These regulations do not apply to"the facilities at issue in this case. With

regard to IHS and tribal facilities, the new regulations state 'only that:

- The limitation in paragraph (b) of this section does not apply to
Indian Health Service facilities and tribal facilities that are funded
“through the Indian Self- Determination and Education A551stance Act
~ (Public Law 93-63 8)

12
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66 Fed. Reg. at 3176; 42 C.F.R. §§ 447.272(c)(2), 447.321(c)(2).

The effect of the new regulations on tribal facilities such as those at issue
here is to remove them from the UPLs applicable to other inpatient hospital
facilities. The preamble to the new rule states that:

We have restructured paragraph (c) of §§ 44’7.272 and 447.321 to

- exclude IHS and tribal facilities that are funded under Pub. L. 93-638
from the UPLs. Instead, these fac111t1es will be subJ ect to the payment
limits at § 447.325. '

66 Fed Reg at 3159.
The Secretary explalned that because the new UPLS are aggregate

limitat1ons rather than l1m1tat1ons for each fac111ty, lncludtn g the tribal fac1lities

- within the UPLs might empower the States to set lower payment l1m1ts for the
_ tr1bal fac111t1es while settmg payments for its own fac111t1es at hlgher levels and

-still be in compliance with the aggregate UPLs. l_:_d;

IL. Factual Background

A. The Proposed Alaska State Plan Amendment

The.curren't Alaska state plan pays for services provided to Medicaid—'
eligible Native American‘e through trlbal inpatient hospitel faoilities in accofdanee
with the IHS published rate. See Prehearing brief of Petitioner at 1 1, Tr. 175. "As

we have stated above, those rates are reimbursed in full by the feder_al government

13



through the 100% FMAP provision, 42 U.S.C. § l396d(b). These services are
billed to the State Medicaid agency by the tribal facilitie_s and_the‘State claims .
reimbursement for those eharges from the federal government. The federal.

govemment ultimately pays for the services under the narrow exception to the

statutorily-established standard FMAP rates. The charges s'ubmitted to Medicaid

| by the tribal facilities have traditionally been based upon the published IHS rates, .

Wthh are derived by the THS ﬁom the costs of 0perat1ng the facilities at issue.’

Alaska has proposed to radlcally alter that payment structure :

Alaska submitted proposed State plan amendment 01-009 to CMS for
approval on December 24, 2001 .""Ihe proposed state plan amendment states:

Under agreement with a Tnbal Health Facility prov1der the -
~ Department may pay the customary charges of the provider but must
" not pay more than the prevailing charges in the locality for
comparable services under comparable circumstances. Sucha
payment is not subject to the provisions of 42 CFR 447.272 and 42
CFR 447.321, but is subject to the payment limits at 42 CFR 447.325.

' ER 24,

The State purports to find it signiﬁcant that these are triba1~operated, not

- IHS-operated, inpatient facilities. Appellant’s brief at 33. But the IHS rates for
- Alaska were derived from the costs of operating these very facilities, not IHS-

operated inpatient facilities and in fact are higher than those of IHS-operated
inpatient facilities in the lower 48 states due to the higher costs of operating in
Alaska. [cite] The State does not contest that the facilities at issue are tribal
facilifies that receive 100% of their funding from the federal government.

14
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B. Procedural History

After reviewing the language of the proposed State plan amendment, on
February 28, 2002, CMS sent a letter requesting further clarification and asking
specific questions concernihg how the funding rhechani_sm would work. Tr. 158-
59. On May 3, 2002, after withdrawing its initial response of March 8§, the state
submitted its final response to those questions. ER 25-32. With regard to
determining the Customary and prevailing éharges for a facilify’, the response
revealed that as .the “customary charge,” the state would “accept the charge shown
on the claim as the applicable charge for that claim.” For determining the
“prevailing charge,” the Sfate’s "representative testified that Alaska plans to setits
proposed payment rates by using the charges it determines for one ptivate hospital
located in Anchorage, Aiaska. Supp. ER 9, 11 ( Testimony of Néncy Weller) .

The State aclqlowledged that it did not have any information on the ac‘aial
charges of the providers for the facilities in question, but would merely acéept the
amount on the bill as the customary charge of the provider, and pay it in ﬁll. Id.
at 9. Thé State projected that this émendment would cost the federai government
nearly $50 million per year in additional payments to the State of Alaska, but that
only 10% of that additional revenue would be retained by the tribal facilitieé. ER

27. In exchangei/‘or this nominal payment increase, the tribes would “be expected

15



to enter into an intergovernmental agreement with the State in order to receive the

additional revenue available through the [State Plan Amendment].” Id. Under

~ that agreement, the tribes would retain 10% more than what they would be paid

{

under the IHS rate, and the remaining 90% of the additional $50 million received
from the fedefal government through the 100% FMAP provisions Would be
returned to the state “to help assure that health care services funded by Medicaid
remaiﬁ accessible to eligible Alaskans including Alaska Natives.” _I_d_ In othe;r
words, 90% of thé additional funds received from the federal government would
gonot to the tﬁbal facilities whol'pfov,ided tﬁe~$ewices being billed, but into the
State’s general Medicaid fund. | | |

In a letter ﬁ'onﬁ the former Administrator of CMS, Thqmas A. Scully, dated
July 11, 2002, CMS informed the State that it was disapproving SPA 01-001 as
iﬁconsistent with section 1902(a)(30)(A) of the Social Security Act, 42 USC § k.
1396a(a)(30)(A). ER 33. It noted that at présent those facilities were being paid

at the THS rates, which were based on an analysis of statewide costs of the Alaska

B IHS facilities. Id. It went on to note that

Alaska’s proposed rate would substantially exceed the IHS published
rates. While we might consider a request for a higher rate if
supported by data showing costs that were not considered by IHS in
setting the published rates, Alaska provided no such data to

- substantiate its proposed rates. Absent any such data we find that the

16



proposed rates are not consistent with efficiency, economy and
quality of care, as required under-section 1902(a)(30)(A).

The State requested reconsideration of this decision, and, on October 23,

2002, the Administra_tor published a notice in the Fedéral Register responding to

" Alaska’s request and annouhcing an administrative hearing,. 67 Fed. Reg. 65,127

(Oct. 23, 2002) .

An evidentiary hearihg was held on April 15, 2003. Alas‘lca presented

© testimony frdm Né.ncy Weller, fdrmérly the‘manager of Stéte, Fedéral and Tribal
; ‘R'elat_ions for the Diyision of Medical Assistance and Robert Laibbe; Deputy

| Commissioner, of the Alaska Depaftinentof Health ahd Social Services,
‘explaining how the .'prbposed SPA would operate. Supp.. ER 1-10. On April 7, . -

2004, a héaring ofﬁcer issued a recdrﬁmended decision upholding the |

Administrator’s di_sépproval of SPA 01-009. Er 39-54. The hearing officer found |

that the rates proposed by the State violate § 1902(a)(30)(A) of the Social Security .

- Actand that the State proposal did not set customary or prevailing charges ina

proper manner. Id.
 After reviewing the recommended deciSiQn, on June 22, 2004 the

Administrator issued a decision affirming the disapproval of the SPA. ER 55-66.
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The Adrmmstrator found that the hearmg officer reasonably concluded that SPA-
01-009 must conform to the criteria set forth in § 1902(3)(30)(A) of the Act that

the SPA be consistent Wlth efﬂ01ency and economy, -and that the questron of

. conformance is not limited to Whether the proposed SPA comphes with the upper

paymient regulatlon at 42 CFR.§ 447.325. ER 64 The Admrmstrator noted
that the record contains no cost data Justrfymg the 1 1ncreas_e beyond the THS rates,
nor does it even conta_in an assertion' from vt.he State that the published iHS rates.
that had been in lon'gstanding'_use were not adeqnate payment for the_ services
‘prortided hy tribal facilities, Id. in support of this conclusion, the Adnnnietrator
thought it significant that the State prop_o_sed to vreqlln‘.re the tribel faeiliﬁes to |
reﬁmd all bu't‘ 10 percent of the 'proposed payment amount.® ER. 64—65'.

The A_drrﬁnistrator also found that even if the inquiry were independent of

| _the statutory mandate and conﬁned to the question of whether the SPAisin

compliance W1th the apphcable UPL 1t would be reJected The proposed SPA

fails to comply w1t_h-the regulation at § 447.325,'because the IHS published rates

The State’s brief incorrectly characterizes the Administrator’s decision as
requiring the submission of cost data. The Administrator’s rationale for
disapproving the proposed amendment was not the absence of cost data, but the
lack of justification that the proposed rates were consistent with the statutory .
standard of 42 U.S.C. § 13962(a)(30)(A). The absence of cost data justifying the
Increase was merely illustrative. .
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are a more accurate measure of the prevailing charge of the communities where the
tribal facilities are located than the charges of a single private facility in the largest
city in Alaska, which the State offered as the compar‘isbn for prevailing charges.

The facilities at issue are not priva’te, but are tribal facilities historically paid the

3 THS rate under a unique scheme applicable only to facilities serving the Native

Ainelfican population. Thus, the method proposed by‘the State would not result in

an accurate measure of “prevailing charges in the locality for comparable services

~ under comparable circumstances,” as required by § 447.325. 1d. at 65 (emphasis

in the original).
SUMMARY OF THE ARGUMENT
Under the terms of the Sécial Security Act, Congreéé-has_proVidcd the . |
_Sécretary, of HHS final authority to approve or IdiSai)prove_a;r;y amendment toa

State Medicaid plan. Since 1968, States have been required as a conditiori of

- approval to make assurances to the Secretafy'that those plans fulfill the statutory .

méndate fof efﬁciéncy and economy contained in 42US.C. § l396g(a)(3'0).

The amendment Alaska hés proffefed W9uld pay fof sérvices provided to
Medicaid-eligible individuals m tribal facilities at a rate more than thrée times the
rate currehtly in p'lace for such sefvices. Under a 'linlli'ted,exception to the ordinary

Medicaid funding provisions applicable only to facilities serving‘ Native
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Americans, the additional monies generated would be fully reimbursed by the

federal government, while the State will have no additional net expenditures.

- Further, the State has acknowledged that 90% of the additional funds received

from the federal gove_minent‘ would not stay with the tribal facilities whose

services are being reimbursed and for whom the fedérél funds Wefe intended, but

“would be diverted to the State’s general Medicaid fund. The Secretary reasonably
found that this proposal did not meet the statutory mandate becausé Alaska made -

-no showing that the additional payments to the facilities were consistent with

efficiency and economy.

- Although .Alaska has challenged the decision to disapprove the amendment

‘through the agency’s estziblished adnﬁnistrati‘ve process and up to this Court, it has
. refused to makc any substantive attempt to show that its propOS_al comports with

“the statutory mandate of efficiency and economy. Eschewing any discussion of

the reasonableness of its rate, Alaska focuses its argument on the theory that the

agency’s ldngstanding practice of determining"a SPA’s compliance with the

. statutory'mandzite through caSe-by-Case adjudication is limited to ensuring State

compliance with the terms of specific upper payment limitations promulgated o
under that statute. Thus, the State endeavors to read the broad proscriptions

mandating efficiency and economy out of the statute. Its argument flies in the face

20



=

e

of the law, common sense and past practice.
Even assuming arguendo that Alaska is correct in its remarkable assertion
that the Secretary has no authority to determine whether a State plan amendment

complies with the statutory standard other than through promulgation of

~ regulations setting forth upper payment limitations, the Secretary reasonably found

that the State has failed to show that the proposed amendment complies with the
appliCablc regulatory limitation. That limitation allows payment up to the level of

“prevailing charges in the locality for comparable services under comparable

, circumstances.” 42 C.F.R. § 447.325. The State’s proposed amendment, which

.would deferminc this limitation by looking at the charge liét for one private
hospital located ih Anchorage, does not take into account the prevailing charges of
the tribal hospitals in question nor the circumstances under which‘ they are finded.
Thus, even under the State’s own theory that upper payinent limitations are the
only restrictions on payment rates, the proposed State plan amendment must fail,

The Secretary’s decision that the proposed State plan amendment does not

- comport with the Medicaid statute and regulations is based on a reasonable

interpretation of the statutory and regulatory standards. That decision is entitled to
deference and should be upheld.

STANDARD OF REVIEW
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The Secretary’s dec_ision is reviewed under'the standard of review set forth
in the Administrative Procedure Act and must be upheld unle;ss it is arbitréry,A
capricious, .an abuse of discretion or otherwise not in acéordance with law. 5
U.S.C. § 706(2)(A). The decision to disapprove a proposed amendment to a state
Medicaid plan must be upheld if it was based upon a permissible construction of -

the relevant Medicaid statute. Chevron, U.S.A., Inc. v. Natural Resources Defense

- Council, Inc., 467 U.S. 837, 843 (1984); Pharmaceutical Research and Mfrs. of

America v. Thompson, 362 F.3d 817, 821-22 (D.C. Circuit 2004); Irvine Med. Ctr.
v. Thompson, 275 E.3d 823, 830 (9 Cir. 2002).

ARGUMENT
| The:Secretary ’s decision to denSf proposed Alaska SPA 01-009 must be |

upheld because it was based on a perm1ssnble construction of the
Medicaid statute. :

A. The scope of review of the Secretary’s construction of the
Medicaid statute is limited.
Where a party claims that an agency has erred in construing a statute that
Congress has entrusted the agency with implementing, the claim is reviewed under

the now-familiar framework of the Supreme Court’s decision in Chevron, U.S.A.,

Inc. v, Natural Resources Defense Council, 467 U.S. 837 (1984). Queen of
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Angels/Hollywood Presbyterian Med. Ctr. v. Shalala, 65 F.3d 1472, 1477 (9® Cir,

1995). Under this framework, the Court’s only task is to determine "whether the

agency's answer is based on a permissible construction of the statute." Id,, citing

Chevron U.S.A.. Inc. v. Natural Resources Defense Council, 467 U.S. at 843. o

The principles established in Ch;:Vron have been well-recognized in the

- context preéented here: the Secretary’s denial of a proposed State Medicaid plan

amendment. State of Texas v. U.S. Dep’t of Health and Human Sves., 61 F. 3d
438 (5% Cir. 1995); Georgia v. Shalala, 8 F.3d 1565, 1573 (11* Cir. 1993). Where

the propriety of the Secretari’s demnial of a proposed SPA centers around an issue

-of statutory construction, as here, the Court’s only “task is to determine whether

the statutory construction proffered by HHS is valid.” State of Texas v. U.S. Dep’t.
of Health and Human Servs., 61 F.3d at. 449, If thevage'ﬁcy’s ruling meets these

standards, the Court’s inquiry is ended. State of Louisiana v. U.S. Dep’t, of

Health and Human Servs.. 905 F. 2d 877, 880 (5th Cir. 1990).

This defere}nce is owed regardless of whether the agency proceeds by

" rulemaking or by adjudication. The Supreme Court has made it clear that the

Sécretary is not obliged to promulgate regulations to address “every conceivable

question in the process of determining reimbursement,” but may decide such

issues by case-by-case adjudication. Shalala v. Guemsey Mem’] Hosp. » 314 U.S..
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87, 97 (1995); accord, Community Hosp. of Monterey Peninsula v. Thompson, |

323 F.3d 782, 789 (9™ Cir, 1993).” Congress has expressly delegated to the

Secretary the authority to approve Medicaid state plan amendments, and the

‘Secretary’s understanding of that authority controls unless it is c'ontrary to the

statute’s plain language or is unreasonable. See Pharma_ceuticél Research and

- Mfrs. of America_v. Thompson, 362 F.3d at 821-22. For the 'reasons' set forth

below, the Secretary’s determination is reasonable and entitled to deference under

- the second proﬁg of Chevron.

B. The Secretary properly found that the pi‘oposed _Stafe Plan
~ Amendment is inconsistent with 42 U.S.C. § 1396a(a2)(30)(A).

The Secretary’s decision to 'diéapprove Alask_ai SPA 01-009 mus‘tv be upheld

because the, Secretary reasonably determined that the proposed amendment does
not meet the requirement for “efﬁdi’ency, economy and quality of care” set forth in -
42 U.S.C. §-1396a(a)(30)(A) of the Medicaid statute. ‘Alaska’s proposed

 amendment to its State Medicaid plan would pay tribal health faci‘l_ities at rates

over three times the current rate. However, the State makes no effort to

demonstrate that such rates are necessary to compensate these facilities or

"The State’s argument distinguishing this line of cases presupposes the

- assumption that the UPLs define the only limit on the exercise of the State’s

discretion. As we discuss infra, this assumption is without foundation.
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otherwise meet the statutory standard.
Alaska itself concedes that the proposed payments will greatly exceed the -
costs in the area for operating these facilities. The tribal facilities for whom these

funds were intended will be allowed to kéep only 10% of this money, while the

A additional 90% will _bé returned to the State’s Medicaid fund. ER 27. This request

for increased payment rates is little more than a means to obtain additional federal

- funds for the State thIough a program designed solely to assist Native Americans.
| Clearly, such payments are not steeped in concerns for “economy” or “efficiency” ‘

in the tribal facilities.

The State’s answer is not that these additional monies are needed to fund the

tribal facilities. Completely absent from the Sta’_ce’s brief is any Substantivc ‘.

defense as to why the disapproved SPA c.omportsv with the statute5s facial
requirements for efficiency and ecdnomy. Alaska instead argueé that the Secfetary'

should be deemed legally powerless to stop t_his inapproﬁriate siphoning of federal

" funds absent a specific upper payment limitation aimed at these particular tribal -
' facilities. Itargues that the broad powers conferred by Congress upon the
| Secretafy to demand that Medicaid payment rates be consistent with “efficiency |

and economy” must be narrowly construed and cannot provide a basis for the

disapproval of the State’s propoéal_[ However, the State’s theory derives litﬂe
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‘support from the statute, regulations, or common sense. The Secreatry’s

obligations under the Medicaid statute to protect the federal ﬁéc, in particular

K 1902(a)(30)(A), demand that the federal government ensure that its health care

funds are used in a cost-effective manner. -

In order to accept the State’s theory, this Court would have to accept the

- proposition that the case-by-case review given every proposed SPA for

compliance with the Medicaid statute and regulations does not embrace the

“efficiency” and “economy” portions of this core provision. But this statutory

- provision has been'in effect consistently through many iterations of the federal -

government’s changing role in overseeing State Medicaid payments. States have -
long been obliged to make assurances to the Secretary that whatever methodology
is employed in setting payment rates is oost-efféctive and in conformity with

applicable statutes and_regulations,'including‘v§' 1396a(a)(30(A). See 4_2'U.S.C. |

- § 1396a(b). - As the Deputy Administrator noted in her déoision, section 1902(b)

: of the Social Security Act expressly states that the Seoretéry will approve state

plans When they meet the conditions set forth in subsooﬁon (a), which includes the
efficiency and economy provisions of § 1902(2)(30)(A). CMS is required to
review the methodologies proposed in SPAs to ensure conformance with the . ‘

principles established in § 1902(a)€30)(A), as well as any applicablé regﬁlations.
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- ER 64,
. As the D.C. Circuit recently stated in reviewing the Secretary’s authority to -
T ‘ construe the Medicaid statute:

g This is not a case of implicit delegation of authority through the grant
of general implementation authority. In the case of the Medicaid
- payment statute, the Congress expressly conferred on the Secretary
! | - authority to review and approve state Medicaid plans as a condition to
o - disbursing federal Medicaid payments. See 42 U.S.C. § 1396 ("The
[ l _ sums made available under this section shall be used for making
' payments to States which have submitted, and had approved by the

Secretary, State plans for medical assistance."). In carrying out this
duty, the Secretary is charged with ensuring that each state plan
- complies with a vast network of specific statutory requirements, see
I  generally 42 U.S.C. 1396a . . .. Through this "express delegation of
i ' - specific interpretive authority," Mead, 533 U.S. at 229, 121 S. Ct. at
, 2172, the Congress manifested its intent that the Secretary's

l determinations, based on interpretation of the relevant statutory -
o provisions, should have the force of law.

P Pharmaceutical Research and Mfrs. of America v. Thompson, 362 F.3d at 821-22.

I | The only support offered by the State for the proposition that case-by-case

I | feview to determine compliance with (2)(30)(A) is inappropriate is a sentence
from the Statemenf of Consi_deratibns to aregulation 'setﬁng UPLs for long-term
care facilities. See Petitione_r’s brief at 8, citing 48 Fed. Reg. 56,046, 56,049

| Li (Dec. 19, 1983). This sentence.respo'nded to suggestions that either the
regulations or the State plan should be required to define the term “efficiently and

o economically operated facility.” While the discussion acknowledges that States
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should have considerable discretion in determining what is efﬁcient and
economical in structuring their Medicaid programs, nothing in the statement of
considerations or anywhere else suggests an intent that the Secretary abrogate his
responsibility to make a case-by-case finding of compliance with (a)(30(A) when
reviewing a State plan amendment. Indeed, the .very statement of considerations
cited by thé State pfovides that “[a]ssurances and related information are‘required
§vhen States are proposing to make significant changes in their payment methods
and standards.” 48 Fed. Reg. 56,047. | |
- Further, the State’s sﬁggestion that it is the role of the State, rather than the

federal goverﬁment, to determine compliance with tﬁe Medicaid statute, ignores
the s_tatutofy mandate and has been fejected by this Court. See Orthopaedic Hosp.
v;.Belshe, 103 F.3d 1491, 1495 (9th Cir. 1_997)‘(rejecting the State of California’s
contention that its interpretation of the Medicaid staitute is eﬁtitled to Chevroh
deference, éiﬁng the “familiarity and expertise of the federal agency with the
subject matter of its mandate and the need for coherent and unifbrm construction
of federal 1aw nationwide). While the State is vested with broad authority to
establish Medicaid provider payment rates, those rates mﬁst advance efficiency
and economy, and the Social Security Act mandates that the Secretary not approve

a SPA unless the Secretary is assured that those conditions have been met. 42
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U.S.C. § 1396a(a)(3 0)(A). The final determination on that issué rests with the
Secretary, not the State. Id.

1.  Departure from the IHS rates must meet the statutory
standard of efficiency and economy.

Contrary to the State’s contention, the Secretary has never asserted that
there is a statutory requirement that a state use the rates set by the IHS for its
Medicaid rates for tribal facilities. Although most states do use those rates, as
does Alaska in its current state plan, they may adopt other payment schemes that )
comport with the statutory standard. Indeed,- the disapproval notice spelled out the
Secretary’s views:

~ While we might consider a request for a higher rate if supported by
- data showing costs that were not considered by IHS in setting the
- published rates, Alaska provided no such data to substantiate its
proposed rates. Absent any such data we find that the proposed rates
are not consistent with efficiency, economy and quality of care, as -
required under section 1902(a)(30)(A). ‘
ER 33. o

While the use of IHS rates is not mandato_ry, such rates are those

A customarily and historically litilized and provide an effective baseline for

consideration. Deviation from these rates should be justified by some evidence to

show why the departure is consistent with §1902(a)(30)(A). This statutory “rule

of reason” is applied on a case-by-case basis. Throughout the administrative
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-. litigation Alaska has made no showing that the deviation it proposes meets the

statutbry's’tandard, other thaﬁ making the assertion (which we dispute) that it
coniports with fhe_upﬁer paylnent limitation of 42 C.F.R. § 447.325.

IHS rates are based on the average coéts of operating the_ very tribal
fécilities at i_séue here. Indéed, the IHS rates for Alaska are higher than those in.
other states in redog’nition of the higher costs of 0pera.1ting.these' facilities. See 66
Fed. Reg. 3159 (Jan. 12, "2001).' Alaska’s payment scheme implicitly recogxﬂzes'

that these rates are sufficient to ensure efficiency, economy and quality of care,

" because Alaska Would permit the facilities to retain only 10% of the amounts
- above thatrate. Specifically, Alaska has stated that the tribe “will be .expectedAto

enter into an intergovernmental agreement with the state in order to receive the

additional revenue available through the State Plan Amendment.” ER 27, That

| agreemeht would require the tribe to refimd all but 10% of the a_dditional aniounts
| received from the federal government above the THS rate to the st'at_e‘th'roug_h an

| i_ntergovemnwntal transfer. Id. In other words, 90% of the increased revenues

will be given back to the State for its gerier’_al Medicaid_fund. ER 24-25. _Thué_, as
the State édmits, the reimbursement the State seeks is far in excess of that
necessary to meet the cost of efficiently and economically operating the facilities.

' | ‘The Stafe’s scheme is especiall_y problematic given the specific statutory
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mandate that the funds made available throﬁgh the 100% FMAP for tribai facilities
were intended by Congress to go speciﬁoaliy to the facilities served through the
IHS system. IHCIA § 402(0) (codiﬁed at25.U.S.C. § 1642 and 42 US.C§§
1396d(b), 1396(j). Congress intended that the Medicaid funding “b¢ used to
expand and improve current IHS health care services énd .ﬁot to substitute for -
presen{; expenditures.” H.R. Rep. No. 94-102'6 at 108, 1976 U.S.C.C.AN. at _2746. :
Ninety pércent of the increased funds the State ‘seeks will ﬁot serve tﬁat purpose;

To the contrary, the State’s proposal flies squarély in the face of Congress’ intent,

B seeking to use 90% of the additional money for the State’s general Medicaid

pro gram.

While the State is correct in asserting that there is no blanket prdhibitioﬁ |

- against intergovernmental transfers per se, see 42 U.S.C. § 1396b(w)(6)(A), it

do¢s not folloW from.this., t}‘x\ét the aftiﬁéially—inﬂated payment rates that generate
the monies to be transférred need to be approved; Thé discussibn of the-
intergovemmenfél transfer provisions by the State is Iirrelevant. The Secretafy has
not disapproved‘thc' transfer, but has disapprdved the increased payrﬁent rates
under 42 U.S.C. § 1396a(a)(30)(A). |

The State also chaﬂengesl the government for requiring the S_ubrrﬁsSion of

cost data to support its methodology. Petitioner’s brief at 25-27. AFirst, the
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government has not “required” the State to suBmit cost dafa, it has found that the
State has shéwn no justification for departure from the THS rates, and suggcsfed
" that a showing of hi gher costs might be a.way to justify an increased.jrate. Whilé it

is true that in general “reasonable cost” reimbursement under Medicaid h_as been
lafgely replaced by a'charge-pased‘ system, even thiS charge-based sysfem mu.st be .
grounded in some coﬁt;rete basis with its fodts in the efficient and economical
'prov.ision' of ‘c_:‘arle.. An e‘conornica]ly—operatéd system contemplétes chafges that
bear somé reiatibnship fo the cost of providing the é_ervice. '

As this Court has said: |

- The requirements of § 1396a(a)(30)(A) are .. . not so flexible asto
allow the [State] to ignore the costs of providing services. For
payment rates to be consistent with efficiency, economy, quality of

care and access, they must bear a reasonable relationship to provider
costs. .. : ' ' ‘

- Orthopaedic Hosp. v. Belshe, 103 F.3d at 1499. The State has the burden of

' shOWing why its proposed amendment is efficient and econorflical, and has failed

to proffer any evidence that it is so.

2. Therepeal of the Boren Amendment does not
implicate the Secretary’s authority under

(a)(30)(A).‘ '
. Alaska argues that the agency’s longstanding praétice of determining a

32



proposed SPA’s compliance with statutory requirements has been limited by
repeal of the Boren Amendrnent and the promulgation of new UPLs under the
authority of (a)(30)(A). Citing no authority, the State asserts that since the repeal
of the Boren Amendment “there is no basis in the law for challenging the rate as
being too high.” But, as we have demonstrated, case-by-case scrutiny under the
statute and the regulations in 42 C.F.R. § 430 Subpart D is a foundation of the
State plan amendment approval process, not only for Alaska., but for all states, and
the rep‘eal of the Boren Amendment; which involves a statutofy provision other
than (2)(30)(A), does not alter or reétrict the Secretary’s role under (a)(3 0)(A).

See generally Pennsylvania Pharmacists Ass’n v. Houstouh, 283 F.3d 531

. (analyzing the difference between 42 U.S.C. § 1396a(a)(30)(A) and the Boren

Amendment, § 1396a(a)(13)(A) (1992). Further, the UPL at issue here, 42 C.F.R.
§ 447.325, was promulgated in 1976, long before the Boren Amendment or its
subsequent repeal. It does not derive its authority from the Boren amendment and“
the amendment’s r¢peal has littlé if any effect on the regulation.

The state badly nﬁécharacferizés the legislative history and case law in
suggesting that sincé the répeal of the Boren Amendment the federal government |
is compelled to pay excessive amounts of money for Medicaid services with no

role in determining whether those payments are necessary or proper as long as a
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State can argue that it somehow meets a regulatory UPL. The State’s argument to
the contrary is particularly ironic given that one of Congress’ stated reasons for
repealing the Boren Amendment is that it did not fulfill its original intent of

reducing Medicaid costs, including costs to the federal government. See

Evergreen Presbyterian Ministries, Inc. v. Hood, 235 F.3d 908, 919 (5™ Cir. 2000)

As the Fifth Circuit said in considering the amendment’s repeal:

One of the primary purposes for passing the Boren Amendment was
to provide states with flexibility in setting reimbursement rates and
thereby reduce Medicaid costs . . . However, because of the litigation
that was generated after the Boren Amendment's enactment, Congress
recognized that the Amendment had the opposite effect on Medicaid
costs than it had intended. See 141 Cong. Rec. § 18693 (1995)

~ (statement of Sen. Roth).

Id. (citation omitted).,
The Supreme Court examined the Boren Amendment in Wilder v. Virginia

Hosp. Ass’ﬁ., 496 U.S. at 505-06. The amendment affected the way Medicaid

reimbursement rates were set for instifutional providers. Pub. L. 96-499, § 962(a),
94 Stat, 2650 (1980). The section required that a State plan for medical assistance
muét o |

provide . . . for payment . . .through the use of rates . . . which the

State finds, and makes assurances satisfactory to the Secretary, are

reasonable and adequate to meet the costs which must be incurred by
efficiently and economically operated facilities . . .
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- 42U.8.C. § 1396a(a)(13)(A) (1980). The statutory provision goes on to set

specific prosc'-riptionsv for the calculation of payments to be made to skilled nursing

facilities and hospitals that serve a disproportionate number of low income

patients with special needs. L(_L As the State noted in its brief, under the Boren

Amendment the State was required to make annual assurances to the Secretary that
its rates were in compliance with that provision, Petitioner’vs brief'at 8, While the
‘fepeal of thé ainendment eliminated the requirement that the States present their |
rates to the Secretary for appfoval, it le_ft unaffected the reqﬁiremént that the States

comply with the more general requii'ement that their plans cbmply with efﬁciéncy

- and économy under (@)(30)(A).

The Third Circuit has spoken to the distinction between the two sections in
light of the repeal of the Boren Amendment in a way that directly contradicts the

State’s assertions. In constfuing (2)(30)(A)’s requirement for “efficiency,

~economy, quality of care and adequate access to p.roviders by Medicaid

beneficiaries,” the Court said that :-

It seems clear to us that the first two required outcomes — “efficiency”
and “economy’” —relate to the state program, not providers, i.e.,
Section 30(A) requires that a state program set payments at levels that

- make the program efficient and economical. What sort of payments

~ would make a program inefficient and uneconomical? Payments that
are too high.
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Pennsylvania Pharrnacists Ass’n v. Houstoun, 283 F;3d at 537 (foomote omitted) |
(emnhasis in the ortginal);8 The Court Went on to note tltat the Secretary is |
responsible for ensuring that state plans are administered in aecordanee wit_h’.the
requirements of (a)(30)(A). Id. at 543 -44 (c1t1ng 420.8.C. § 1396c)

Nowhere in any of the cases cited by the State nor in the leglslatlve hlstory, |

“is there a suggestion that the repeal of the Boren amendment alters the Secretary’s

responsibilities under (2)(30)(A) to ensure that a state’s Medicaid rates are
consistent with efficiency and economy and quality of care (i.e., the rates are.

neither too high nor too low), nor that the only means to restrain unsupported rate

' vinc.reases is through the UPL regulations. THis isparticula'rly true where, as '_here,

~ there are no net State Medicaid expenditures, the proposed amendment increases

federal Medicaid costs threefold, and the tecipients of the rate increases do not
actually see most of the money.

"B.  The proposed amendment does not meet the standards of 42
C F.R. § 447.325

8The language cited by the State, footnote 12 notes only that the Natlonal

~ Governors’ Association unanimously recommended repeal of the Boren
- Amendment. That is hardly surprising, as the repeal was designed to limit.

provider lawsuits, give States more discretion over their Medic_aid funds, and to
reduce Medicaid costs. It does absolutely nothing to support the assertion thata -
State can force the federal government to pay more than is efficient and

. economical, particularly in a situation where there is no conconntant State |

expenditure.
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1. The IHS rate must be considered in asseSsing compliance
with the regulatory limit in this case.

~ Even assuming arguendo the State’s assertion that the only proper inquiry is

 into the State’s compliance with the UPL contained in 42 C.F.R. § 447.325, the

- Secretary has found that standard has not been satisfied and that the plan

amehdmeﬁtwas r.easonably denied. This decision should be upheld under the
deferential standafd of review applied to the Secretary’s construction of his
agency’s regulations. Irvine Med. Cir. v. Thompson, 275 F.3d 823, 830 (9™ Cir.

2002) ("An agency . . . must be givén amplé latitude to adépt its rules and policies

to the demands of changing circumstances," citing Rust v. Sullivan,.'SOO U.S. 173, -

187 (1991) (internal quotations and citations omitted.))
 The regulatidn in.questioh prdvides:_ .
The agency may pay the customary. charges of the proxfider but must

not pay more than the prevailing charges in the locality for .
comparable services under comparable circumstances.

42 CFR.§ 447.325 (Emphases added).

As was noted at the administrative hearing in this matter, the terms
“customary charges” and “prevailing charges” are not further defined with regard

to this section, and are not further defined within the Medicaid regulations. Supp.

" ER 18. The assessment of whether proposed payments are withih these limits is
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an interpfetive determination that is made on a case-by-case basis taking into

- account the locality, the services, the circumstances, and the historical charges for

the services.’

- Under traditional Medicare, facilities are paid according to costs, not
charges. The terms “customary charges” and “prevailing charges” continue to be
used under Medicare in reference to payments to physicians and suppliers, as well
as certain other services such as certain hospital outpatient procedures. For
these purposes, the terms are specifically defined in regulations at 42 C.F.R. §§
405.503 (“customary charges™) and 405.504 (“prevailing charges™). The term
“customary charges™ for these purposes is defined in the regulation as “the
uniform amount which the individual physician or other persons charges in the
majority of cases for a specific medical procedure or service.” 42 C.F.R.
405.503(a).- Unlike the term “prevailing charges,” “customary charges” are
spec1ﬁc to the individual provider. . o

. The term “customary charges” is also referencéd under Medjgare with
regard to certain inpatient procedures, and is defined in 42 CF.R. § 413.13.
According to § 413.13(b), CMS will pay “the lesser of reasonable costs or

~ customary charges.” Section 413.13(2) defines the term “customary charges” as

“the regular rates that providers charge both beneficiaries and other paying
patients for services furnished to them.” But- these charges are not determined
merely by looking at the charges listed on the charge schedule, as the State would
have it. The definition is further explained in § 413(e), which provides that
customary charges actually reflect the amounts actually collected from charge-

' paying non-Medicare patients, not just the amount on the charge sheet. See PRM
- 2604.3, attached as Appendix A. Thus, even accepting arguendo the totality of the -

State’s argument, the State has failed to show that the charges it proffers for the
hospital it is using to establish its upper payment limit are charges that are actually
pald by paying patlents Thus, they do not meet the State’s own definition of

“‘customary charges.”

The term “prevailling charges” with respect to physician services paid under
Medicare is defined at § 405.504. The term refers to those charges that fall within

- the range of charges most frequently and most widely used in a locality for
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While other Medicaid UPLs such as §§ 447.272 and 321 are aggregate
limits (i.e., based on a sum total of a wide-ranging group of facilities), § 447.325 is
not: it is a specific limitation that requirés looking at the .particular facilities and
specific community involved. For the facilities at issue here, the services are -
recognized under CMS’ interpretation of the statute as members of the unique
_statufory class of fa;:ilities which recei.ve 100% of their funding from the federal
government. For facilities of this type, the IHS published rates, authorized by the
Commissioner of IHS, are anappropriate comparison of prevailing charges.. '
Indeed, those pyblished rates make speciai provisioﬁ for fabilities in the State of
Alaska in recognition of the highef costs incurred in Alaska.. See 67 Fed. Reg.
15214 (Mar. 29, 2002).

Alaska plaris to set the UPL for these facilities by comparing the charges of

particular medical procedures or services. The top of this range establishes an
overall limitation on the charges that the carrier will accept as reasonable for a
given service, except where unusual circumstances or medical complications
warrant an additional charge. Prevailing charges are derived from the overall
pattern existing within a locality, and are determined according to the formula
prescribed by the regulations in § 405.504 et seq.

These principles have limited applicability to this case. The hospitals at
issue are a unique class of hospitals that furnish services that are not comparable
to those of other hospitals, and the State has admitted that its proposed payment
system will take into-account the unique status of these facilities by reimbursing
them in accordance with the rates ordinarily applicable to such facilities.
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the tribal facilities to those of a hospital which receives its Medicaid funding |

“through the State and federal governments through a system that measures costs,

not charges." But as we have demonstrated and the State recognized in its
testimony,'! tribal facilities are not private hospitals, they are facilities which
receive viﬁually all of their funding through the federai government (IHS and
Medicaid), and the State recovers 100% payment for Medicaid services provided
through these faéilities. Thus, for the term in § 447.325 to have any meaning,
“comparable éervices under comparable circumstances;’ should not mean a private
hospital in Anchorage, but similar THS and tribal facilities receiving services
through the IHS scheme. The IHS rate, which represents what tribal hospitals in
Alaska actually receive under both Medicare and Medicaid, is a far more accurate
measure of the prevailing charges. In the system through which these payments
are funded, the IHS', as chargévd by the federal government, has determined
prevailing rates for Indian Health Facilities, Although, as we have noted, use of
these rates is nqt mandatory, Aiaska has given no soung eébnomic reason for

departing from them. To the contrary, the State is itself relying on those rates by

1®Alaska admits that it does not factor in these charges in reimbursing this
hospital under Medicaid, but reimburses on a cost basis. Supp. ER 19.

| Supp. ER 20.
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- allowing the tribal facilities fo retain only 10% of the amounts they will receive

above those rates.'?

2. The State’s proposed methodology does not meet the
regulatory standard. - o R ,

Even if we were to overlook the unique situation through which these

faciliﬁes are funded, as Alaska would have us do, the regulation allows the State

" to pay the customary charge of the provider, but no more than the prevailing |

charges for comﬁarable services under comparable circumstance. 42 C.F.R. §

447.325. _Aiaska furfher_ vadmits that it does not have any cha.rgc- data from the
tribal facilities, except for the Nofton Sdun‘d Healtﬁ Cbrporétion; which élthough '
eligible for the THS rate, has Chéseﬁ to opt ouf of the system. Id. at 8-9.5 The
State contends that the tribal hospitals do not have data sufficient to allovsf Alaska
to determine customary charges. | Id. at 9. The only éharge iﬂfbnnétion that the

State receives from the Tribal Facilitiés is the bill which has the payment specified

- under the Indian Healthcare IrhproVemenf Act, which is based on the IHS payment

2The State argues that there is some significance to the fact that there are no
THS-operated inpatient facilities in Alaska. It bears repeating that the facilities at
issue receive the same 100% FMARP as do IHS facilities, and the rates they receive
are determined in reference to the IHS system. This would continue to be true
under the State’s proposed amendment: all but 10% of the additional federal funds

- received would not be returned to the facilities.
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rate. Testimony :of Robert Labbe, Sl.lpp.b ER 13.

| Thus, as the. State admitted in its testimony before thé heé:ring officer, 1d.,
Alaska simply does ﬁoit have anty infbrmat’ion other than the rates received through .
.the HS system by whiéh it could determine customary and prevailing charges for

these facilities. To the extent that it admits that it has information on one hospital,

- it has not'included this information in its calculation, but instead is using as its

reimbursement rate 100% of the charges at one large private hospital in Anchorage
thre by its own admission the upper: payment limit is‘v“pretty high.” Testimony

of Nancy Weller, Sup?. ER 11.' Indeed, Alaska estimates that accepting these -

charges w‘ouldv effectively triple the federal Medicaid payments currently received -

by the tribal facilities.
: ‘The State'admi_ts‘ that it plaﬁs_to set its proposed payment rates by using the

charges it deteﬁnin'es for one pr_iVéte ‘hospital. Testirriony of Nancy Weller, Supp.

| ER_. 9, 11. It also concedes that under its prbpés_ed amendment the State would not
have any information on the specific charges of the providers, and would merély
accept the amount on the bill as the cusfomary charge of f_he provider, and pay it in

~ full. ER 26. ‘Of course, the State would have no incentive to scrutinize that

amount, as the federal government would reimburse the State 100% of those

- charges under the 100% FMAP for tribal facilities contemplated by 42 US.C. §
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1396d(b).

It is clear from the record that the State’s goal in ascertaining charges is not

- to discover the actual charges of these facilities but to maximize the State’s receipt

of federal funds without any concomitant State expenditure. This is an effort that

makes a mockery of any attempt to ensure the efficient and economical operation

of the facilities and similarly Violateé the requirement in 42 C.F.R .§ 447.325 that

the paymcnt limits be based upon “p_revailing charges in the lbcality for

comparable services under comparable circumstances.”
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CONCLUSION

For the foregoing reasons, the Court should uphold the final agency

decision disapprdving proposed Alaska State Plan Amendnient 01-009,
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ADDENDUM




‘H EUSC A 5 13963 http://web2.westlaw.com/result/documenttext,aspx?ent
;1 _ |
.

42 U.S.C.A. § 1396a

r "United States Code'Annotated Currentness
‘ l Tltle 42. The Public Health and Welfare

e ~g Chapter 7. Social Securlty (Refs & Annos)

‘ "E Subchapter XIX. Grants to States for Medlcai Assistance
. Programs (Refs & Annos)
1 1 |  =§ 1396a. State plans for medical assistance

}1 (a.)v Contents -
| A state plan for medical assistance must--

‘] ~ (B0)(A) provide such methods and procedures relating to the

Job o utilization of, and the payment for, care and services available

| “under the plan (including but not limited to utilization review plans

I as provided for in section 1396b(i)(4) of this title) as may be

| necessary to safeguard against unnecessary utilization of such |

i \ ; care and services and to assure that.payments are consistent with

A efficiency, economy, and quality of care and are sufficient to enlist
1 - enough providers so that care and services are available under the

I ‘plan at least to the extent that such care and services are

| available to the general population in the geographic area; and



http://web2.westlaw.com/result/documenttext.aspx?cnt
http://web2.westlaw.com/result/documenttext.aspx?cnt

CFR s 447,325 o ' B hitp://web2.westlaw.com/result/documenttext.aspx?n=1..

42 C.F.R. § 447.325

CODE OF FEDERAL REGULATIONS
S TITLE 42--PUBLIC HEALTH
CHAPTER IV--CENTERS FOR MEDICARE & MEDICAID SERVICES, DEPARTMENT OF
HEALTH
~ AND HUMAN SERVICES
SUBCHAPTER C--MEDICAL ASSISTANCE PROGRAMS
. PART 447--PAYMENTS FOR SERVICES .
SUBPART F--PAYMENT METHODS FOR OTHER INSTITUTIONAL AND
NONINSTITUTIONAL -
SERVICES -
OTHER INPATIENT AND OUTPATIENT FACILITIES
Current through December 16, 2004; 69 FR 75406

§ 447.325 Other inpatient and outpatient facility services: Upper limits of payment,

“ The agency may pay. the customary charges of the provider but must not pay more
- than the prevailing charges in the locality for comparable serwces under
vcomparab!e crrcumstances . .

<General Materlals (GM) - References, Annotations, or Tables>

42 C.F. R. § 447.325

42 CFR § 447.325
END OF DOCUMENT
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