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9 J - PROPERTY HELD IN TRUST 

INTRODUCTION TO TRUSTS 

This section is intended to clarify Medi-Cal policy regarding the establishment of trusts and their effect 
on eligibility (Title 22, California Code of Regulations, Section 50489). This section does not address 
burial trusts. The treatment of burial trusts is contained in Title 22, California Code of Regulations, 
Section 50479. 

,A/ IrusL /.i m obhydl/on ar/s/ng ~ h e o  a person h o / d ~  / ep /  l/I/e lo  
p r ~ p e r &  /or Ihe beoehl o/ anolher 

In general, a valid trust includes: 

> An intent by a person with a property right to create a trust (trustor). 
> A person or entity appointed to manage the trust (busteq). 
> An individual who will benefit from the trust (frust beneficiary). 
> An original investment of income, property or property rights (princinal). 
> A valid purpose. 

The trustee holds legal title while the trust beneficiary holds a beneficial interest in the trust. 

The county shall examine the trust document in order to determine the way in which to treat the trust. 
The particular role of the Medi-Cal applicant or Medi-Cal beneficiary as either trustor, trustee, andlor 
trust beneficiary will determine to what extent the trust property is or is not available. 

In accordance with Title 22, Section 50489, Section 9J divides trusts into three categories: 

a "OBRA '93 TRUSTS, INCLUDING SIMILAR LEGAL DEVICES (SLDs) AND ANNUITIES, 
ESTABLISHED ON OR AFTER AUGUST 11,1993 " 

J Established on or after August 11, 1993 
J Established with income, property and/or property rights of the individual or spouse 
J Not established by a will 

"MEDICAID QUALIFYING TRUSTS (MQTs) AND SLDs ESTABLISHED PRIOR TO 
AUGUST 11,1993 " 

J Established prior to August 1 1, 1993 
J Established with income, property and/or property rights of the individual or spouse 
J Individual or spouse is the beneficiary(ies) of the trust 
J Trustee has discretion in distributing funds to, or for the benefit of the beneficiary 
J Not established by a will 

"TRUSTS THAT ARE NOT MQTs, SLDs, OR OBRA '93 TRUSTS" 
(regardless of the date established) 

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: PAGE: 9J-5 
5-1 5-97 





MEDI-CAL ELIGIBILITY PROCEDURES MANUAL 

11. GENERAL DEFINITIONS 

The following words are used within the context of "trusts"; These ,definitions are not . , 

complete legal definitions; they are only included to assist in reviewing trust documents. 

A. "Beneficiary" - Any individual or individuals, designated in the trust instrument as 
benefiting in some way from the trust. 

B. "-$' - A trust is established on the date the gust  document^ are dated and 
signed. A trust is not considered to be established on the date it is merely amended. 

C. "lrrevocablg" - A trust that cannot, in any way, be revoked or terminated by its own 
terms. A trust may be irrevocable even though it may be modified under the terms 
of the trust. The trust may state, for example, that the trustor may at any time during 
hisher lifetime amend any of the terms of the trust agreement by a notarized written 
instrument signed by the trustor and delivered to the trustee. A revocable trust is 
considered to be irrevocable whenever the trustor dies or becomes incompetent and 
the trust documents have not provided that the power to revoke the trust be passed 
on to the trustee or another person. The terms of a revocable trust could make the 
trust irrevocable if a triggering event takes place, such as entry into long term care. 

D. "Princi~alICor~u~" - The principal of the trust refers to the: 

> original investments of income, property or property rights placed in the trust, 
> any subsequent additions of income, property or property rights into the 

trust, and 
> any income (such as interest and dividends) generated by the income, 

property or property rights placed in the trust for which there are no 
provisions in the trust documents for distribution. 

E. "Prowrtv riaht" - The right of an individual to receive income or property. Any type 
of right to specific property whether it is personal or real, tangible or intangible. An 
individual is said to have a property right when: 

fl the individual has been designated or named to receive income or property 
such as in a will, trust, or insurance policy, or 

f l  when the individual has been awarded income or property such as in a 
settlement by the courts, or 

I, when the individual contracts for them. 

F. "Revocabl~" - A trust which can be revoked or terminated by its own terms. The 
trust principal is available property to anyone who can revoke the trust and who can 
use the principal thereafter, whether or not helshe actually does. In determining 
available property held in trust Section 50402 (b) -(f) applies except that subsection 
(e) does not apply to annuities purchased on or after August 11, 1993. If a trust is 
revocable, the right to revoke is usually reserved with the trustor. The trust 
beneficiary will not generally have authority to revoke the trust; however if the trust 
itself gives the beneficiary access to the property without trustee intervention, then 
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the property will be considered the trust beneficiary's property. Occasionally a 
trustee will have the legal authority to revoke a trust; however helshe might not have 
the legal right to use the property to meet hislher own needs. In such cases the 
property would be considered unavailable to the trustee. 

An example of a revocable trust is a Totten trust established with 
the property of the trustorltrustee. The trustor and trustee are the 
same person and helshe deposits hislher own money into a trust 
for the benefit of another person. The trustorltrustee of this Totten 
trust has access to the income and property and the authority to 
revoke the trust at any time. An example of a Totten trust would be 
a passbook savings account established with a parent's or 
grandparent's own assets, in a trust for child or a grandchild. 

G. "Similar I eaal Device (SLDJ' - Any legal instrument, device or arrangement which 
may not be called a trust under State law but is similar to a trust. It involves the 
transfer of income, property or property rights from an individual or entity (transferor) 
to another individual (transferee) with the intent that the income, property or property 
rights are held, managed or administered by the individual or entity for the benefit of 
the transferor or another trust beneficiary. This also includes annuities if purchased 
on or after August 11, 1993. 

H. ' 7 d '  - A trust is any arrangement in which an individual or entity (trustor) transfers 
income, property or property rights to a trustee(s) with the intent that the income, 
property or property rights are held, managed, or administered by the trustee(s) for 
the benefit of certain designated individuals (beneficiaries). The trust must be valid 
under State law and manifested by a valid trust instrument or agreement. A trust 
must include a designated trust beneficiary, trustor and trustee. Although these roles 
may be designated to the same individual, at least one other person must be 
designated as a beneficiary upon the death of the original beneficiary. The term 
"trust" also includes any legal instrument or device similar to a trust. Refer to the 
definition of Similar Legal Device. 

I. "Trustee" -Any individual, individuals, or entity such as an insurance company, bank, 
a trust advisory committee, or a person with powers of appointment, who manages, 
holds, or administers a trust for the benefit of the trust beneficiary or beneficiaries. 
The person or entity who holds legal title and manages the property and income in 
the trust, according to the instructions in the trust agreement, for the benefit of 
another. The trustee of a trust, or SLD, has fiduciary (the duty to act primarily for 
another's benefit) responsibilities outlined in the trust to deal with the trust income 
or property in a way that carries out the wishes of the trustor for the benefit of the 
trust beneficiary. 

A trustee has a fiduciary responsibility to the beneficiaries of the trust to carry out the 
terms of the trust within applicable State law. If the trustee does not fulfill hislher 
fiduciary responsibilities, helshe could be held liable by the trust beneficiaries. 

J. "Trustor - An individual with income, property or property rights who creates and 
whose income, property or property rights fund a trust. This person is also called the 
settlor or grantor. 
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K. "Trust Income" - Income generated by the trust, such as interest and dividends, or 
payments of income made in the name of the trust, such as annuity payments, etc. 
(Payments made in the name of the individual or spouse and then transferred to the 
trust would be considered income of that individual and not considered trust income.) 
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Ill. VERIFICATION 

A. Written Trusts - Obtain the trust documents and any other verification that substantiates 
investments and distributions. Affidavits shall be dated and signed under the penalty of 
perjury and shall specify the terms of the trust. 

B. Oral Trusts - Obtain written affidavits and other verification that substantiates any 
investments and distributions. Affidavits shall be dated and signed under the penalty of 
perjury and shall specify the terms of the oral agreement. Affidavits may be obtained from 
the individual or spouse, or any other person who knows the terms of the trust agreement, 
for example: brothers, sisters, stock brokers, ministers, etc. 

d Real property cannot be held in an oral trust. 

d When an oral trust is held in a financial institution, determine property availability in 
accordance with draft Section 50402 (ACWDL 90-01). If the property is unavailable 
to the trustor in accordance with draft Section 50402 (ACWDL 90-Ol), then it shall 
be considered a transferred asset. 

b' Additional documentation may be requested to clarify the terms of an oral trust. 
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IV. EXEMPT INCOME OR PROPERTY HELD IN TRUST 

Exempt assets, when transferred into a trust, such as the exempt home, remain exempt. Placement 
of an exempt asset In a trust does not change the exempt nature of the asset. 

A transfer of property into an exempt burial trust shall not be considered a disqualifying transfer. 
Exempt burial trusts are not treated by the rules pertaining to MQTs, OBRA '93 Trusts, SLDs, or other 
trusts. (See Title 22, Section 50479 for information on the treatment of burial trusts and contracts.) 
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V. OBRA '93 TRUSTS INCLUDING SLDs AND ANNUITIES, ESTABLISHED ON 
OR AFTER AUGUST 11,1993 

A. BACKGROUND 

Section 1361 1 of the Omnibus Budget Reconciliation Act of 1993 (OBRA '93) amended Section 191 7 
of the Social Secunty Act by incorporating new requirements for the treatment of trusts and annuities. 

6. IMPLEMENTATION 

These procedures shall be effective in accordance with federal law (Section 1917 of the Social 
Security Act) for trusts established on or after August 11, 1993 and for Medi-Cal services received 
on or after October 1, 1993. Counties shall implement these procedures no later than March 1, 1996, 
at application and redetermination. 

No potential overpayment shall be calculated as a result of a trust established on or after August 1 1, 
1993 to and including February 29, 1996 due to the delay in implementation because these trust 
provisions were not implemented during that time. However, when these trusts and annuities are 
reviewed at application and redetermination, on or after March 1, 1996, and they result in an increase 
in the share of cost or ineligibility due to excess resources counties shall issue an adequate 10-day 
notice and take the action prospectively. 

C. DEFINITIONS SPECIFIC TO OBRA '93 

1. "Annuitanr - An annuitant means a person who has the right to receive payments from an 
annuity. The annuity shall be annuitized based upon the life expectancy of the annuitant. 

2. "Annuitized" - An annuity shall be considered annuitized when the payment schedule results 
in fixed, equal payments to the annuitant on a periodic basis. Payments shall be no less 
freauentlv than monthly over a number of years equal to or less than the annuitant's life 
expectancy as indicated in life expectancy tables provided by the Secretary for the 
Department of Health and Human Services. The final annuity payment may be for an amount 
less than the previously fixed annuity payments in order to fully exhaust benefits under the 
annuity. 

Note: An annuity will be considered annuitized even though it may provide a reasonable 
cost of living adjustment ( i.e., of 15% annual increase). 

3. "Annuitv" - Annuity is a contract to make periodic payments of a fixed or variable sum paid 
to an annuitant which are payable unconditionally. Annuity payments may continue for a 
fixed period of time or for as long as an annuitant lives. An annuitant purchases an annuity 
with his or her property or property rights. Annuities shall be established to provide the 
annuitant with payments representing principal and interest which are more than the fair 
market value of the property used to purchase the annuity. Annuities purchased prior to 
August 1 1, 1993, other periodic payment plans, or annuities that are purchased with property 
rights belonging to someone other than the Medi-Cal applicantlbeneficiary or spouse shall 
continue to be treated in accordance with Title 22, Section 50402(e) and Article 10. I 

4. "Assets" - Income, property and property rights of the individual or spouse, including income 
or property which the individual or spouse is entitled to, but does not receive because of 
circumstances brought about by: 

a. the individual or spouse, 
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b. any person or entity, including a court or administrative body, with legal authority to 
act in place of, or on behalf of, the individual or spouse, or 

c. any person or entity, including any court or administrative body, acting at the 
direction or upon the request of the individual or spouse. 

Examples of actions which would cause income or resources not to be received are: 

J Irrevocably waiving pension income, 

J Waiving an inheritance, or 

J Assigning annuity payments to a third party. 

5. "Pavmenr - For purposes of this section, a payment from a trust is any disbursement from 
the trust. A payment from the trust income or trust principal to or for the benefit of the 
individual or spouse is to be considered income of that person in accordance with Article 10. 
A payment may include, but is not limited to: 

a. liquid or non-liquid disbursement, 

b. payments made to third parties or other entities for the benefit of the individual or 
spouse, or 

c. a disbursement to pay bills, purchase items, or pay for services. 

D. TREATMFNT OF ANNUITIES PURCHASED QN OR AFTFR AUGUST 11.1993 

Note: If an annuity is contained within a trust. evaluate the trust first. The annuity would 
be evaluated as a trust asset. 

Annuity is a contract to make periodic payments of a&ed or vmiable 
sum paid to an annuitant which am payable unconditionally. Annuity 
payments may continue for a fixed period of time or for as long as an 
annuitant lives. An annuitant purchases an annuity with his or her 
pper ty  or dghts. Annuities shall be establishtd to pnnrfde the 
annuitant with payments mpres~tingprinnlpal and interest which am 
more than the fair market value of the propenty wed to purchase the 
annuity. Annuities purchased prior to A u p t  11,1993, other pdodic 
payment plans, or annuities that am purchased with property rights 
belonging to someone other than the Medi-Cal applfcanklbmcjiciary or 
spouse shall continue to be mated in awrdance with Section 50402(e) 
and Article 10. I 

Annuities may be purchased privately or commercially. lnsurance companies may sell annuities once 
they are certified to do so by the lnsurance Commissioner. 

J Annuities are either deferred or immediate: 

> Deferred Annuities - Payments are available as either a cash lump sum, or fixed 
payments to begin after a period of time specified in the contract. 
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u' Types of annuities that may be purchased include: 

>. Lifetime Annuities - Periodic payments are made over the lifetime of. the annuitant. . . 

> Period Certain Annuities - Periodic payments are made for a period of time specified 
in the contract. 

> Lifetime Annuities with Period Certain - Combines the characteristics of both lifetime 
and period certain annuities but guarantees payments over a specified number of 
years. If the annuitant happens to die before the expiration of the period certain the 
remainder of the payments will go to a designated beneficiary. 

d Features that an annuity may contain include: 

> A cash refund - A cash payment is paid to a designated individual upon the death of 
the annuitant if the annuitant dies before receiving payments equal to the purchase 
price of the annuity. 

> A death benefit - A portion of the purchase price has been set aside by the annuity 
company to fund death benefits of a specified, predetermined amount or specified 
number of payments to be paid to a beneficiary upon the death of the annuitant. 

> Cost-of-Living Increases - A  portion of the purchase price has been set-aside by the 
annuity company to fund a periodic increase in the amount of the annuity payments. 

Annuities acquire& upon the death of the original annuitant, or established by will, periodic payment 
plans not within the definition of annuity, or established prior to August 11, 1993 shall continue to be 
treated in accordance with All County Welfare Directors Letter (ACWDL) 90-01, Section 50402(e) 1 
and Title 22, California Code of Regulations (CCR), Article 10. For example, a periodic payment plan 
resulting from a personal injury settlement paid from municipal funds rather than a commercial annuity 
contract would continue to be treated in accordance with, ACWDL 90-01, Section 50402(e) and Title 1 
22, CCR, Article 10. 

1. ANNUITIES PURCHASED ON OR AFTER AUGUST 11.1993 

Annuities purchased on or after August 11, 1993, and not subject to treatment under the 
undue hardship provisions (see procedures Section 9 V I ) , shall be treated in accordance 
with this subsection. 

> Payments from the annuity shall be considered income in accordance with Article 10. 

> If payments are deferred at any time, the cash surrender value of the annuity shall 
be considered available Dro~erfy. 

a. PERIOD CERTAIN ANNUITIES 

> Once the individual or spouse receives or takes steps to receive ~ e r i o d i ~  
pavments of ~ r i n c i ~ a l  and interest, the balance of the annuity shall be 
considered y navailable. 

SECTION NO.: 50489 et seq. MANUAL LE'TTER NO.: 179 DATE: PAGE: 9J-13 
5-15-97 



MEDI-CAL ELIGIBILITY PROCEDURES MANUAL 

> Payments must be scheduled to exhaust any balance remaining in the 
annuity, jlt or before the end of the annuitant's life expectancy, based upon 
the.life expectancy tables compiled by the Actuary of the Social Security 
Administration included in this section. To determine whether or not the 
balance of the annuity will be exhausted by the end of the annuitant's life 
expectancy, refer to the life expectancy tables compiled by the Office of the 
Actuary of the Social Security Administration, provided in this section. Enter 
the tables with the age of the annuitant as of the date the annuity was 
purchased or the date the payment plan was established, whichever is the 
most recent. 

> If the years of expected life for the annuitant, based on the life expectancy 
tables compiled by the Actuary of the Social Security Administration, is 

the years of scheduled payments under the terms of the annuity, and 
if the annuity cannot be restructured, then the payments in excess of the 
annuitant's life expectancy shall be considered a transfer of property for less 
than fair market value that may be a disqualifying transfer. (See "Note" 
below.) 

r/ Years of expected life is determined by using the age of the person 
at the time the annuity was purchased or the date the payment plan 
was implemented, whichever is the most recent. 

> Any predetermined specified amount or number of payments set aside for 
any other individual (other than for the sole benefit of the spouse) shall be 
considered a pansfer of arooerly that may be a disqualifying transfer. (See 
"Note" below.) 

> After payments to the annuitant begin, if payments are later designated that 
payments are to be made to any other individual (other than for the sole 
benefit of the individual or spouse), the payments shall be considered a 
Pansfer of income that may be a disqualifying transfer in the future. (See 
"Note" below.) 

See Transfer of Asset guidelines to determine whether or not a period of ineligibility for nursing facility 
level of care should be calculated. Do not treat transfers of income until guidelines have been issued 
to do so. 

Norr: Whenever an annuity has not been properly annuitized. counties advise the I 
individual that they must attempt to have the annuity annuitized in accordance with these 
procedures. When it is necessary to advise an applicant /beneficiary that they must annuitize 
their annuity in accordance with these procedures, provide the applicanffbeneficiary with the 
annuitant's life expectancy by entering the Secretary's tables using the annuitant's current 
age. The balance of the annuity shall be considered unavailable once steps have been taken 
to annuitize the annuity in accordance with these procedures until the payment(s) are 
received. Counties shall also consider whether the undue hardship provisions apply before 
taking adverse actions. (See procedures Section 9 J V I) When undue hardship is 
considered and found not to apply, the notice of action for the adverse action shall state that I 
"the undue hardship provisions were considered and found not to apply." 

%%Undue Hardship: Among other undue hardship provisions which may apply there is an 
undue hardship exception for annuities purchased between August 11, 1993 and 
March 1, 1996 (see procedures Section 9 J V I ) . If such an annuity cannot be 
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annuitized to a period equal to or less than the number of years of life expectancy 
on the following life expectancy tables established by the Actuary of the Social 
Security Administration, or if a lifetime annuity cannot be annuitized to a payment 
schedule based upon a life expectancy that is equal to or less than the number of 
years reflected on the life expectancy tables established by the Actuary of the Social 
Security Administration, then: 

J no period of ineligibility for nursing facility level of care shall result, 

J the annuity shall continue to be treated in accordance with ACWDL 90-01, 
draft regulation Section 50402(e). I 

If such an annuity cannot be restructured then written verification must be obtained from the 
agent or company who issued the annuity or the individual agent who sold the annuity. 

b. LIFETIME ANNUITIES 

In the case of a lifetime annuity purchased on or after August 11, 1993: I 
(1). If the contract does not allow anvone to receive Davments uDon the death 

gf the annuitant and the annuitant is receiving payments: 

> The individual or spouse must obtain the specific life expectancy 
table used by the annuity company to establish histher specific 
annuity. 

> If the years of expected life, based upon the annuity company's 
tables for that individual or spouse, are equal to or less than the 
number of years indicated on the life expectancy tables compiled by 
the Actuary of the Social Security Administration for that individual 
or spouse, there is rn transfer of property for less than fair market 
value. Count the payments as income, in accordance with Article 
10, and consider the balance to be ynavailable. To determine 
whether or not the balance of the annuity will be exhausted by the 
end of the annuitant's life expectancy, refer to the life expectancy 
tables compiled by the Office of the Actuary of the Social Security 
Administration, provided in this section. Enter the tables with the 
age of the annuitant as of the date the annuity was purchased or 
the date the payment plan was established, whichever is the most 
recent. 

> If the years of expected life based on the annuity company's tables 
for the annuitant are greater than the number of years indicated on 
the life expectancy tables compiled by the Actuary of the Social 
Security Administration, for the annuitant and if the annuity cannot 
be restructured, or the annuitant chooses not to restructure the 
annuity, there is a transfer of ~ r o ~ e r t y  for less than fair market value 
that may be a disqualifying transfer. (See "Note" below.) 

> After payments to the annuitant begin, if payments are later 
designated to any other individual (other than for the sole benefit of 
the individual or spouse), the payment shall be considered a 
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transfer of income that may be a disqualifying transfer in the future. 
(See "Note" below.) 

See Transfer of Asset guidelines to determine whether or not a period of ineligibility for nursing facility 
level of care should be calculated. Do not treat transfers of income until guidelines have been issued 
to do so. 

Note: Whenever an annuity has not been properly annuitized counties advise the 
individual that they attempt to have the annuity annuitized in accordance with these 
procedures. When it is necessary to advise an applicant /beneficiary that they must annuitize 
their annuity in accordance with these procedures, provide the applicanffbeneficiary with the 
annuitant's life expectancy by entering the Secretary's tables using the annuitant's current 
age. The balance of the annuity shall be considered unavailable once steps have been 
taken to annuitrze the annuity in accordance with these procedures until the payment(s) are 
received. Counties shall also consider whether the undue hardship provisions apply before 
taking adverse actions. (See procedures Section 9 J V I . )  When undue hardship is 
considered and found not to apply the notice of action for the adverse action shall state that 
"the undue hardship provisions were considered and found not to apply." 

Thndue Hardship: Among other undue hardship provisions which may apply there is an 
undue hardship exception for annuities purchased between August 11, 1993 and 
March 1, 1996 (see procedures Section 9 J V I) . If such an annuity cannot be 
annuitrzed to a period equal to or less than the number of years of life expectancy 
on the following life expectancy tables established by the Actuary of the Social 
Security Administration, or if a lifetime annuity cannot be annuitized to a payment 
schedule based upon a life expectancy that is equal to or less than the number of 
years reflected on the life expectancy tables established by the Actuary of the Social 
Security Administration, then: 

u' no period of ineligibility for nursing facility level of care shall result, and 

u' the annuity shall continue to be treated in accordance with ACWDL 90-01, 
draft regulation Section 50402(e). I 

If such an annuity cannot be restructured then written verification must be obtained from the 
agent or company who issued the annuity or the individual agent who sold the annuity. 

(2). If the contract provides that a specified number of ~avments or a soecified 
$mount will ao to someone uDon the death of the individual, then the 
annuitant must restructure the annuity's payment schedule. When the 
annuitant takes steps to restructure the annuity, the balance of the annuity I 
shall be considered unavailable. The restructured annuity payment 
schedule must conform with the procedures for annuities purchased on or 
after August 11, 1993 as follows: 

& Once the annuitant takes steps to annuitize the annuity in 
accordance with these procedures the balance of the annuity shall 
be considered ynavailablt; until payment(s) are received. 

& Payments must be scheduled to exhaust any balance remaining in 
the annuity, at or before the end of the annuitant's life expectancy, 
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based upon the life expectancy tables compiled by the Actuary of 
the Social Security Administration included in this section. To 
determine whether or not the balance of the annuity will be 
exhausted by the end of the annuitant's life expectancy, refer to the 
life expectancy tables compiled by the Office of the Actuary of the 
Social Security Administration, provided in this section. Enter the 
tables with the age of the annuitant as of the date the annuity was 
purchased or the date the payment plan was established, 
whichever is the most recent. (See "Note" below.) 

> If the annuity cannot be restructured to one that is based upon a life 
expectancy that is equal to or less than the number of years 
reflected on the life expectancy table compiled by the Actuary of the 
Social Security Administration, for that annuitant, consider the 
amount set-aside or the specified payments for the beneficiary upon 
the death of the individual or spouse, as gro~ertv transferred for 
less than fair market value that may be a disqualifying transfer. 
(See "Note" below.) 

> After payments to the annuitant begin, if payments are later 
designated to any other individual (other than for the sole benefit of 
the spouse), they shall be considered a fransfer of income that may 
be a disqualifying transfer in the future. (See "Note" below.) 

Note: Whenever an annuity has not been properly annuitized counties advise the 
individual that they must attempt to have the annuity annuitized in accordance with these 
procedures. When it is necessary to advise an applicant /beneficiary that they must annuitize 
their annuity in accordance with these procedures, provide the applicanffbeneficiary with the 
annuitant's life expectancy by entering the Secretary's tables using the annuitant's current 
age. The balance of the annuity shall be considered unavailable once steps have been taken 
to annuitize the annuity in accordance with these procedures until the paymentts) are 
received. Counties shall also consider whether the undue hardship provisions apply before 
taking adverse actions. (See Procedures Section 9 J V I . )  When undue hardship is 
considered and found not to apply the notice of action for the adverse action shall state that 
"the undue hardship provisions were considered and found not to apply." 

Undue Hardship: Among other undue hardship provisions which may apply, there is an 
undue hardship exception for annuities purchased between August 11, 1993 and 
March 1, 1996 (see procedures Section 9 J V I ) . If such an annuity cannot be 
annuitized to a period equal to or less than the number of years of life expectancy 
on the following life expectancy tables established by the Actuary of the Social 
Security Administration, or if a lifetime annuity cannot be annuitized to a payment 
schedule based upon a life expectancy that is equal to or less than the number of 
years reflected on the life expectancy tables established by the Actuary of the Social 
Security Administration, then: 

b' no period of ineligibility for nursing facility level of care shall result, 

b' the annuity shall continue to be treated in accordance with ACWDL 90-01, 
draft regulation Section 50402(e). I 

If such an annuity cannot be restructured then written verification must be obtained from the 
agent or company who issued the annuity or the individual agent who sold the annuity. 
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See Transfer of Asset guidelines to determine whether or not a period of ineligibility for nursing facility 
level of care should be calculated. Do not treat transfers of income until guidelines have been issued 
to do so. 

(3). If the contract provides for a benefician, uDon the death of the individual or 
soouse to some ~nsnecified amount: 

> Once the annuitant takes steps to annuitize the annuity in 
accordance with these procedures, the balance of the annuity shall 
be considered unavailablg until payment(s) are received. I 

> The annuitant must obtain the specific life expectancy table used by 
the annuity company to establish their specific annuity. I 

> If the years of expected life, based upon the annuity company's 
tables for that annuitant, are eaual to or less than the number of 
years indicated on the life expectancy tables compiled by the 
Actuary of the Social Security Administration for the annuitant, there 
is m transfer for less than fair market value. To determine whether 
or not the balance of the annuity will be exhausted by the end of the 
annuitant's life expectancy, refer to the life expectancy tables 
compiled by the Office of the Actuary of the Social Security 
Administration, provided in this section. Enter the tables with the 
age of the annuitant as of the date the annuity was purchased or 
the date the payment plan was established, whichever is the most 
recent. 

> If the years of expected life based on the annuity company's tables 
for that annuitant are greater than the number of years indicated on 
the life expectancy tables compiled by the Actuary of the Social 
Security Administration for the annuitant then: 

r /  The county must advise the individual or spouse that they 
must take steps to restructure the annuity's payment 
schedule to one that is based upon a life expectancy that 
is equal to or less than the number of years reflected on 
the life expectancy table compiled by the Actuary of the 
Social Security Administration, for that individual or spouse. 
When the individual or spouse takes steps to restructure 
the annuity the balance of the annuity shall be considered 
unavailable until payment(s) are received. 

r /  If steps are not taken there is a transfer of orooerty for less 
than fair market value that may be a disqualifying transfer. 
(See "Note" below.) 

> After payments to the annuitant begin, if the payments are later 
designated to any other individual (other than for the sole benefit of 
the spouse), they shall be considered a Pansfer of income that may 
result in a disqualifying transfer in the future. (See "Note" below.) 
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See Transfer of Asset guidelines to determine whether or not a period of ineligibility for 
nursing facility level of care should be calculated. Do not treat transfers of income until 
guidelines have been issued to do so. 

Note: Whenever an annuity has not been properly annuitbed, counties advise the I 
individual that they must attempt to have the annuity annuitized in accordance with these 
procedures. When it is necessary to advise an applicant /beneficiary that they must annuitize 
their annuity in accordance with these procedures, provide the applicantlbeneficiary with the 
annuitant's life expectancy by entering the Secretary's tables using the annuitant's current 
age. The balance of the annuity shall be considered unavailable once steps have been taken 
to annuitize the annuity in accordance with these procedures until the payment(s) are 
received. Counties shall also consider whether the undue hardship provisions apply before 
taking adverse actions. (See procedures 9 J V I  .) When undue hardship is considered and 
found not to apply the notice of action for the adverse action shall state that "the undue 
hardship provisions were considered and found not to apply." 

*Undue Hardship: Among other undue hardship provisions which may apply, there is an 
undue hardship exception for annuities purchased between August 11, 1993 and 
March 1, 1996 (see procedures Section 9 J V I ) . If such an annuity cannot be 
annuitized to a period equal to or less than the number of years of life expectancy 
on the following life expectancy tables established by the Actuary of the Social 
Security Administration, or if a lifetime annuity cannot be annuitized to a payment 
schedule based upon a life expectancy that is equal to or less than the number of 
years reflected on the life expectancy tables established by the Actuary of the Social 
Security Administration, then: 

u* no period of ineligibility for nursing facility level of care shall result, 

d the annuity shall continue to be treated in accordance with ACWDL 90-01, 
draft regulation Section 50402(e). I 

If such an annuity cannot be restructured, then written verification must be obtained from the 
agent or company who issued the annuity or the individual agent who sold the annuity. 

2. ANNUITY EXAMPLES: 

6fo a m  # 1 :  On January 30. 1996. at age 65. Mr. Baker purchases a $20,000 period 
certain annuity to be paid over the course of 10 years. Fixed, equal, 
monthly payments begin March 1, 1996. 

Discussion: At age 65, Mr. Baker's life expectancy is 14.96 years according to the life 
expectancy table for males compiled by the Actuary of the Social Security 
Administration. Since Mr. Baker's life expectancy figure (14.96 years) 
exceeds the payout period of the annuity (10 years) by 4.96 years and Mr. 
Baker is receiving payments, the balance of the annuity is considered 
4~lja~ailablg. The payments would be treated as income in accordance with 
Article 10. 
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@k Erarnplr # 2: On March 10, 1996. at age 65. Mr. Baker purchases a $100.000 period 
certain annuity to be paid over the course of 20 years. Fixed, equal, 
monthiy payments are to begin April 15, 1996. 

.EL. Discussion: Based on the life expectancy table for males, compiled by the Actuary of the 
Social Security Administration, Mr. Baker has a life expectancy of only 
14.96 years. The payout period exceeds Mr. Baker's life expectancy. Mr. 
Baker is unable to restructure the annuity's payment schedule. The 
payments scheduled to occur beyond Mr. Baker's life expectancy, (20 
payment years - 14.96 life expectancy years = 5.04 years of payments) 
would be considered jransferred nronea that may be a disqualifying 
transfer. (See "Note" below.) 

To calculate the amount that was transferred for less than adequate 
consideration, determine the percentage of the original purchase price 
which was transferred to fund those payments that exceed the life 
expectancy on the Secretary's tables. Total the payments within the life 
expectancy, then total the payments beyond the life expectancy. Divide 
each of the two sums by the sum of the total payments, this will result in the 
percentage of the total payments made within the life expectancy and the 
percentage of the total payments made beyond the life expectancy. Multiply 
the original purchase price by the percentage of payments to be paid 
beyond the life expectancy. 

A& Elnnlple # 3: Mrs. Baker purchases a $50.000 period certain annuity on December 4, 
1996 and makes her daughter the annuitant. 

Discussion: Mrs. Baker's purchase of the $50,000 period certain annuity is considered 
a transfer of oro~erty to the daughter that may be a disqualifying transfer. 
(See "Note" below.) 

On June 10, 1996, Mrs. Baker purchases a $50,000 lifetime annuity with 5 
years worth of payments designated to go to her daughter uoon the death 
of Mrs. Baker. Mrs. Baker is 79 years old and her life expectancy, based on 
the life expectancy tables for females compiled by the Social Security 
Administration, is 9.67 years. The life expectancy in the tables used by the 
insurance company to establish this specific annuity is equal to the life 
expectancy shown on the Social Security Administration tables. Mrs. Baker 
is receiving fixed, equal, monthly payments. 

Discussion : Since the 5 years worth of payments were specified death benefits when the 
annuity was purchased the total amount of death benefit payments 
designated for the daughter shall be considered Pansferred nropertv that 
may be considered disqualifying. Mrs. Baker's monthly payments are 
considered income in accordance with Article 10 and the balance of the 
annuity less the death benefits are considered ynavailable. 

f i  Ernmpie # 5: Mrs. Baker purchases a $50,000 lifetime annuity on April 15. 1996 and 
designates her daughter as the beneficiary upon her death to receive a cash 
refund (an unspecified amount). Mrs. Baker is 79 years old and her life 
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expectancy, based on the life expectancy tables for females compiled by the 
Social Security Admrnistration, is 9.67 years. The life expectancy tables 
used by the annuity company to establish this specific annuity give Mrs. . . . .  
Baker a life expectancy of 8 years. Mrs. Baker is receiving fixed, equal, 
monthly payments. I 

.13: Dismssiorr: Since the cash refund (an unspecified amount) will pay the difference 
between the total amount of the payments made to Mrs. Baker during her 
lifetime and the $50,000 purchase price to the daughter upon Mrs. Baker's 
death and the number of years of the company's life expectancy tables are 
less than those compiled by the Actuary of the Social Security 
Administration, the monthly payments are considered income in accordance 
with Article 10 and the balance of the annuity is considered ynavailablq. 

f i  Exampic # 6: Mrs. Baker begins receiving payments from her properly annuitized annuity 
but designates her daughter as the annuitant after receiving payments for 
1 year. The daughter will receive the remaining four years worth of 
payments from the annuity. 

Discrtssion: The 4 years of payments will be considered fransferred income which may 
result in a disqualifying transfer in the future. (See "Note" below.) 

@k .&ample # 7: Mrs. Baker begins receiving payments from her properly annuitized annuity 
but designates that her daughter is to receive the 4 years of payments 
remaining for the sole support of Mrs. Baker. 

Disca~sion : There is no period of ineligibility for nursing facility level of care for Mrs. 
Baker. The payments will be considered income in accordance with Article 
10 and the balance or the annuity is considered unavailable. I 

f i  lk rnp ie  # 8: Mrs. Baker, age 64, purchases a $50.000 lifetime annuity on March 1. 1996 
with a period certain of 15 years. Her life expectancy based on the life 
expectancy tables complied by the Actuary of the Social Security 
Administration is 19.72 years. The life expectancy tables used by the 
annuity company to establish her specific annuity give Mrs. Baker a life 
expectancy of 18 years. She is receiving fixed, equal, monthly payments. 

.Ip Discussion: Since the number of years of both the company's life expectancy table and 
the period certain are less than Mrs. Baker's life expectancy according to 
the life expectancy table for females compiled by the Social Security 
Administration, the monthly payments are considered income in accordance 
with Article 10 and the balance of the annuity is considered unavailable. 

% Note: Whenever an annuity has not been properly annuitized, counties advise the 1 
individual that they must attempt to have the annuity annuitized in accordance with these 
procedures. When it is necessary to advise an applicantlbeneficiary that they must annuitize 
their annuity in accordance with these procedures, provide the applicant /beneficiary with the 
annuitant's life expectancy by entering the Secretary's tables using the annuitant's current 
age. The balance of the annuity shall be considered unavailable once steps have been taken 
to annuitize the annuity in accordance with these procedures until the paymentls) are 
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received. Counties shall also consider whether the undue hardship provisions apply before 
taking adverse actions. (See procedures 9 J V I  .) When undue hardship is considered and 
found not to apply the notice of action for the adverse action shall state that "the undue 
hardship provisions were considered and found not to apply." 

$k Undue Hardship: Among other undue hardship provisions which may apply, there is an 
undue hardship exception for annuities purchased between August 11, 1993 and 
March 1, 1996 (see procedures Section 9 J V I) . If such an annuity cannot be 
annuitized to a period equal to or less than the number of years of life expectancy 
on the following life expectancy tables established by the Actuary of the Social 
Security Administration, or if a lifetime annuity cannot be annuitized to a payment 
schedule based upon a life expectancy that is equal to or less than the number of 
years reflected on the life expectancy tables established by the Actuary of the Social 
Security Administration, then: 

I, no period of ineligibility for nursing facility level of care shall result, and 

I, the annuity shall continue to be treated in accordance with ACWDL 90-01, 
draft regulation Section 50402(e). I 

If such an annuity cannot be restructured then written verification must be obtained from the 
agent or company who issued the annuity or the individual agent who sold the annuity. 

3. ANALYSIS OF SAMPLE ANNUITY PAYMENT SCHFDULES 

This subsection includes sample annuity payment schedules. The payment schedules 
represent some annuities that have been annuitized in accordance with the guidelines of the 
Secretary for the Department of Health and Human Services, as well as some that are not 
properly structured. 

% Note: Each row of the attached sample annuity payment schedules contains the sum of 
the equal monthly payments that would be paid in each year of the annuity. 

When using the Secretary's Life Expectancy Tables in determining whether an annuity has 
been properly annuitized, enter those tables with the age of the annuitant as of the date the 
annuity was purchased or the date the payment plan was established, whichever is the most 
recent. When it is necessary to advise a Medi-Cal applicanffbeneficiary that they must 
annuitize their annuity in accordance with these procedures, enter the Secretary's tables 
using the individual's current age. 

a. PERIOD CERTAIN ANNUITIES 

(1 ). Pro~erlv Annuitized Pavment Schedule6 

The sample payment schedules on the following page represent annuities 
that are to be considered properly annuitized. The payment schedules are 
for 15-year, period certain annuities. The 15-year guarantee period 
coincided with the life expectancy of the annuitant based upon the 
Secretary's tables as of the date the annuity was purchased (or the date of 
annuitization, whichever was the most recent). Monthly payments are fixed, 
equal and monthly but may reflect reasonable, annual cost-of-living 
increases (i.e., less than or equal to 5%). 
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(2). lm~rooerlv Structua Pavment Schedules 

. . 
~ .. . .  The, payment schedules.on the following page represent period certain. ; ; . . . 

annuities that have not been properly annuitized. They are payment 
schedules for 20-year period certain annuities. The guarantee period of 20- 
years exceeded the 15-year life expectancy of the annuitant, as determined 
by the Secretary's tables as of the date the annuity was purchased or the 
date the payment plan was established, whichever was most recent. In 
these cases there may be a disqualifying transfer as of the date the annuity 
was purchased (or the date the payment plan was established, whichever 
was most recent). To determine whether or not the transfer is disqualifying, 
counties must review the transfer of property guidelines contained in 
ACWDL 90-01. 

To determine the amount that was transferred for less than adequate 
consideration, determine the percentage of the original purchase price 
which was transferred to fund the payments that exceeded the life 
expectancy on the Secretary's tables as of the date of purchase or the date 
the payment plan was established, whichever was the most recent. 

% Note: Whenever an annuity has not been properly annuitized counties shall advise the 
individual that they must attempt to have the annuity annuitized in accordance with 
these procedures. The balance of the annuity shall be considered unavailable once 
steps have been taken to annuitize the annuity in accordance with these procedures 
until the payment(s) are received. Counties shall also consider whether the undue 
hardship provisions apply before taking any adverse actions. (See procedures 
Section 9 J V I . )  When undue hardship is considered and found not to apply the 
notice of action for the adverse action shall state that "the undue hardship provisions 
were considered and found not to apply". 

(A). bevel Pavment Sam~le  

The sum of the payments within the life expectancy is $120,363.88. 
The sum of the payments beyond the life expectancy is $40,121.29. 
Dividing each of the two sums by the sum of the total payments 
($160,485.17) will result in the following, based upon the 
Secretary's tables: 75% of the payments will be made during the 
life expectancy of the annuitant; and 25% of the payments will be 
made beyond the life expectancy of the annuitant. Multiplying the 
original purchase price ($100,000) by 25% will result in the 
percentage of the original purchase price which was transferred to 
fund the payments beyond the annuitant's life expectancy 
($1 00,000 x 25% = $25,000). 

(6). 3% Annual Increase Sam~le  

The sum of the payments within the life expectancy is $1 16,499.63. 
The sum of the payments beyond the life expectancy is $51,810.67. 
Dividing each of the two sums by the sum of the total payments 
($168,310.30) will result in the following, based upon the 
Secretary's tables: 69.2% of the payments will be made during the 
life expectancy of the annuitant; and 30.8% of the payments will be 
made beyond the life expectancy of the annuitant. Multiplying the 
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original purchase price ($100,000) by 30.8% will result in the 
percentage of the original purchase price which was transferred to 
fund the payments beyond the annuitant's life expectancy 
($100,000 x 30.8% = $30,800.00). 

5% Annual Increase 

The sum of the payments within the life expectancy is $1 13,287.46. 
The sum of the payments beyond the life expectancy is $60,308.80. 
Dividing each of the two sums by the sum of the total payments 
($173,596.26) will result in the following, based upon the 
Secretary's tables: 65.3% of the payments will be made during the 
life expectancy of the annuitant; and 34.7% of the payments will be 
made beyond the life expectancy of the annuitant. Multiplying the 
original purchase price ($100,000) by 34.7% will result in the 
percentage of the original purchase price which was transferred to 
fund the payments beyond the annuitant's life expectancy 
($100,000 x 34.7% = $34,700.00). 

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: PAGE: 9J-25 
5-1 5-97 



I Level Payments I I 3% Annual Increase I 





-- - - 

MEDI-CAL ELIGIBILITY PROCEDURES MANUAL 

b. LIFETIME ANNUITIES 

When considering whether a lifetime annuity has been annuitized in accordance with 
the Secretary's tables, the applicant must provide the life expectancy that the 
company used as of the date the annuity was purchased or the date the payment 
plan was established. The company's life expectancy for the annuitant is then 
compared to the life expectancy for the annuitant based upon the Secretary's tables. 
The age to use when entering the Secretary's table is the age of the annuitant as of 
the date the annuity was purchased or the date the payment plan was established, 
whichever is most recent. 

(1). Pro~erlv Annuitized 

The payment schedule on the following page represents a lifetime annuity. 
The life expectancy of the annuitant per the Secretary's tables coincides 
with the life expectancy of the annuitant based upon the company's tables. 
The purchase of the annuity is considered to be for adequate consideration 
and there is no disqualifying transfer of property even though payments are 
to be paid regardless of how long the annuitant may actually live. Monthly 
payments are fixed, equal and monthly but may reflect reasonable, annual 
cost-of-living increases (i.e., less than or equal to 5%). 
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(2). lm~rooerlv Structured Pavment Schedules 

The payment schedules on the following page represent lifetime annuities 
that have not been properly annuitized. The company's life expectancy for 
the annuitant exceeded the 15-year life expectancy of the annuitant, as 
determined by the Secretary's tables as of the date the annuity was 
purchased or the date the payment plan was established, whichever was 
most recent. In these cases there may be a disqualifying transfer as of the 
date the annuity was purchased (or the date the payment plan was 
established, whichever is most recent). To determine whether or not the 
transfer is disqualifying, counties must review the transfer of property 
guidelines contained in ACWDL 90-01. 

To determine the amount that was transferred for less than adequate 
consideration, determine the percentage of the original purchase price which 
was transferred to fund the payments that may be paid between the 
company's life expectancy for the annuitant and the life expectancy in 
accordance with the Secretary's tables. When entering the Secretary's 
tables, use the age of the annuitant as of the date the annuity was 
purchased or the date the payment plan was established, whichever was 
the most recent. 

Note: Whenever an annuity has not been properly annuitized counties shall advise the 
individual that they must attempt to have the annuity annuitized in accordance with 
these procedures. The balance of the annuity shall be considered unavailable once 
steps have been taken to annuitue the annuity in accordance with these procedures 
until the payment(s) are received. Counties shall also consider whether the undue 
hardship provisions apply before taking any adverse actions. (See procedures 
Section 9 J V I . )  When undue hardship is considered and found not to apply the 
notice of action for the adverse action shall state that "the undue hardship provisions 
were considered and found not to apply". 

(A). Level Pavment Sam~le 

The sum of the payments within the life expectancy based upon the 
Secretary's table is $120,363.90. The sum of the payments 
between the company's life expectancy and the life expectancy 
based upon the Secretary's tables is $24,072.78. Dividing each of 
the two sums by the sum of the total payments ($144,436.68) will 
result in the following: 83.3% of the payments will be made during 
the life expectancy of the annuitant based upon the Secretary's 
tables; and 16.7% of the payments will be made between the two 
life expectancies. Multiplying the original purchase price ($1 00,000) 
by 16.7% will result in the percentage of the original purchase price 
which was transferred to fund the payments beyond the annuitant's 
life expectancy ($100,000 x 16.7% = $16,700). 

(B). 3% Annual Increase 

The sum of the payments within the life expectancy based upon the 
Secretary's table is $116,499.62. The sum of the payments 
between the company's life expectancy and the life expectancy 
based upon the Secretary's tables is $30,163.41. Dividing each of 
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the two sums by the sum of the total payments ($146,663.03) will 
result in the following: 79.4% of the payments will be made during 
the life expectancy of the annuitant based upon the Secretary's 
tables; and 20.6% of the payments will be made between the two 
life expectancies. Multiplying the original purchase price ($1 00,000) 
by 20.6% will result in the percentage of the original purchase price 
which was transferred to fund the payments beyond the annuitant's 
life expectancy ($100,000 x 20.6% = $20,600). I 
5% Annual Increase 

The sum of the payments within the life expectancy based upon the 
Secretary's table is $113,287.46. The sum of the payments 
between the company's life expectancy and the life expectancy 
based upon the Secretary's tables is $34,407.56. Dividing each of 
the two sums by the sum of the total payments ($147,695.02) will 
result in the following: 76.7% of the payments will be made during 
the life expectancy of the annuitant based upon the Secretary's 
tables; and 23.3% of the payments will be made between the two 
life expectancies. Multiplying the original purchase price ($100,000) 
by 23.3% will result in the percentage of the original purchase price 
which was transferred to fund the payments beyond the annuitant's 
life expectancy ($100,000 x 23.3% = $23,300). 
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c. LIFETIME WITH PERIOD CERTAIN ANNUITIES 

A lifetime with period certain annuity combines the features of both the lifetime and 
the period certain annuities into one. When considering whether a lifetime with a 
period certain annuity has been annuitized in accordance with the Secretary's tables, 
the applicant must provide the life expectancy that the company used as of the date 
the annuity was purchased or the date the payment plan was established. The 
company's life expectancy for the annuitant is then compared to the life expectancy 
for the annuitant based upon the Secretary's tables. The guarantee period must also 
be less than or equal to the life expectancy based upon the Secretary's tables. The 
age to use when entering the Secretary's table is the age of the annuitant as of the 
date the annuity was purchased or the date the payment plan was established 
whichever is most recent. 

(1). Pro~erlv Annuitized Pavrnent Schedules 

The sample payment schedules on the following page represent annuities 
that are to be considered properly annuitized. The payment schedules are 
for lifetime with 15-year, period certain annuities. The 15-year guarantee 
period AND the company's life expectancy coincided with the life 1 
expectancy of the annuitant based upon the Secretary's tables as of the 
date the annuity was purchased or the date of annuitization, whichever was 
the most recent. Monthly payments are fixed, equal and monthly but may 
reflect reasonable, annual cost-of-living increases (i.e., less than or equal 
to 5%) .  
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(2). lm~ro~er l v  Structured Pavment Schedules 

(A). Company's Life Expectancy Exceeds Secretary's Life Expectancy - 
Guarantee Period Coincides 

The payment schedules on the following page represent lifetime 
with 15-year period certain annuities that have not been properly 
annuitized. Although the life expectancy for the individual based 
upon the Secretary's tables and the 15-year guarantee period 
coincide, the company's life expectancy for the annuitant exceeds 
the 15-year life expectancy of the annuitant, as determined by the 
Secretary's tables. This is determined as of the date the annuity 
was purchased or the date the payment plan was established, 
whichever was most recent. In these cases there may be a 
disqualifying transfer as of the date the annuity was purchased or 
the date the payment plan was established, whichever is most 
recent. To determine whether or not the transfer is disqualifying, 
counties must review the transfer of property guidelines contained 
in ACWDL 90-01. 

To determine the amount that was transferred for less than 
adequate consideration, determine the percentage of the original 
purchase price which was transferred to fund the payments that 
may be paid between the company's life expectancy for the 
annuitant and the life expectancy in accordance with the 
Secretary's tables. When entering the Secretary's tables, use the 
age of the annuitant as of the date the annuity was purchased or 
the date the payment plan was established, whichever was the 
most recent. 

NOTE Whenever an annuity has not been properly annuitized counties shall advise the 
individual that they must attempt to have the annuity annuitized in accordance with 
these procedures. The balance of the annuity shall be considered unavailable once 
steps have been taken to annuitize the annuity in accordance with these procedures 
until the payment(s) are received. Counties shall also consider whether the undue 
hardship provisions apply before taking any adverse actions. When undue hardship 
is considered and found not to apply the notice of action for the adverse action shall 
state that "the undue hardship provisions were considered and found not to apply". 

(0. Level Pavment Sam~le  

The sum of the payments within the life expectancy based 
upon the Secretary's table is $120,363.90. The sum of the 
payments between the company's life expectancy and the 
life expectancy based upon the Secretary's tables is 
$24,072.78. Dividing each of the two sums by the sum of 
the total payments ($144,436.68) will result in the following: 
83.3% of the payments will be made during the life 
expectancy of the annuitant based upon the Secretary's 
tables; and 16.7% of the payments will be made between 
the two life expectancies. Multiplying the original purchase 
price ($100,000) by 16.7% will result in the percentage of 
the original purchase price which was transferred to fund 
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the payments beyond the annuitant's life expectancy 
($100,000 x 16.7% = $16,700). 

(ii) . 3% Annual Increase 

The sum of the payments within the life expectancy based 
upon the Secretary's table is $1 16,499.62. The sum of the 
payments between the company's life expectancy and the 
life expectancy based upon the Secretary's tables is 
$30,163.41. Dividing each of the two sums by the sum of 
the total payments ($146,663.03) will result in the following: 
79.4% of the payments will be made during the life 
expectancy of the annuitant based upon the Secretary's 
tables; and 20.6% of the payments will be made between 
the two life expectancies. Multiplying the original purchase 
price ($1 00,000) by 20.6% will result in the percentage of 
the original purchase price which was transferred to fund 
the payments beyond the annuitant's life expectancy 
($100,000 x 20.6% = $20,600). 

(iii) . 5% Annual Increase 

The sum of the payments within the life expectancy based 
upon the Secretary's table is $1 13,287.46. The sum of the 
payments between the company's life expectancy and the 
life expectancy based upon the Secretary's tables is 
$34,407.56. Dividing each of the two sums by the sum of 
the total payments ($147,695.02) will result in the following: 
76.7% of the payments will be made during the life 
expectancy of the annuitant based upon the Secretary's 
tables; and 23.3% of the payments will be made between 
the two life expectancies. Multiplying the original purchase 
price ($100,000) by 23.3% will result in the percentage of 
the original purchase price which was transferred to fund 
the payments beyond the annuitant's life expectancy 
($100,000 x 23.3% = $23,300). 
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(B). Life Expectancy's Coincide - Guarantee Period Exceeds the Life 
Expectancy 

The payment schedules on the following page represent lifetime 
with 20-year period certain annuities that have not been properly 
annuitized. Although the life expectancy for the individual based 
upon the Secretary's tables and the company's life expectancy for 
the annuitant coincide, the 20-year guarantee period exceeds the 
15-year life expectancy of the annuitant as determined by the 
Secretary's tables. This is determined as of the date the annuity 
was purchased or the date the payment plan was established, 
whichever was most recent. In these cases there may be a 
disqualifying transfer as of the date the annuity was purchased or 
the date the payment plan was established, whichever is most 
recent. To determine whether or not the transfer is disqualifying, 
counties must review the transfer of property guidelines contained 
in ACWDL 90-01. 

To determine the amount that was transferred for less than 
adequate consideration, determine the percentage of the original 
purchase price which was transferred to fund the payments that are 
guaranteed to be paid beyond the life expectancy in accordance 
with the Secretary's tables. When entering the Secretary's tables, 
use the age of the annuitant as of the date the annuity was 
purchased or the date the payment plan was established, 
whichever was the most recent. 

Note: Whenever an annuity has not been properly annuitized counties shall advise the individual 
that they must attempt to have the annuity annuitized in accordance with these procedures. 
The balance of the annuity shall be considered unavailable once steps have been taken to 
annuitize the annuity in accordance with these procedures until the payment(s) are received. 
Counties shall also consider whether the undue hardship provisions apply before taking any 
adverse actions. When undue hardship is considered and found not to apply the notice of 
action for the adverse action shall state that "the undue hardship provisions were considered 
and found not to apply". 

(1). Level Pavment Sam& 

The sum of the payments within the life expectancy based 
upon the Secretary's table is $120,363.88. The sum of the 
payments between the life expectancy and the end of the 
20-year guarantee period is $40,121.29. Dividing each of 
the two sums by the sum of the total payments 
($160,485.17) will result in the following: 75% of the 
payments will be made during the life expectancy of the 
annuitant based upon the Secretary's tables; and 25% of 
the payments will be made between the life expectancies 
and the end of the 20-year guarantee period. Multiplying 
the original purchase price ($100,000) by 25% will result in 
the percentage of the original purchase price which was 
transferred to fund the payments beyond the annuitant's life 
expectancy ($100,000 x 25% = $25,000). 
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(ii). 3% Annual Increase 

The sum of the payments within the life expectancy based 
upon the Secretary's table is $1 16,499.62. The sum of the 
payments between the life expectancy and the end of the 
20-year guarantee period is $51,810.67. Dividing each of 
the two sums by the sum of the total payments 
($168,310.30) will result in the following: 69.2% of the 
payments will be made during the life expectancy of the 
annuitant based upon the Secretary's tables; and 30.8% of 
the payments will be made between the life expectancy of 
the annuitant and the end of the 20-year guarantee period. 
Multiplying the original purchase price ($100,000) by 30.8% 
will result in the percentage of the original purchase price 
which was transferred to fund the payments beyond the 
annuitant's life expectancy ($100,000 x 30.8% = 
$30,800.00). 

(iii). 5% Annual Increase 

The sum of the payments within the life expectancy based 
upon the Secretary's table is $1 13,287.46. The sum of the 
payments between the life expectancy and the end of the 
20-year guarantee period is $34,740.84. Dividing each of 
the two sums by the sum of the total payments 
($173,596.26) will result in the following: 65.3% of the 
payments will be made during the life expectancy of the 
annuitant based upon the Secretary's tables; and 34.7% of 
the payments will be made between the life expectancy of 
the annuitant and the end of the 20-year guarantee period. 
Multiplying the original purchase price ($100,000) by 34.7% 
will result in the percentage of the original purchase price 
which was transferred to fund the payments beyond the 
annuitant's life expectancy ($100,000 x 34.7% = $34,700). 
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d. ANNUlTlFS WITH DEFERRED PAYMENTS 

When annuities are pard out within the life exoectancv 
established by the Secretary's tables but the payments are not 
fixed, equal, monthly payments (or vary because of reasonable cost 
of living Increases, i.e., s 5% annually), payments shall be 
considered deferred. The cash surrender value of the annuity is to 
be counted. 

Notrs: 

0 Whenever an annuity has not been properly annuitized counties shall advise the 
individual that they must attempt to have the annuity annuitized in accordance with 
these procedures. The balance of the annuity shall be considered unavailable once 
steps have been taken to annuitize the annuity in accordance with these procedures 
until the payment(s) are received. Counties shall also consider whether the undue 
hardship provisions apply before taking any adverse actions. When undue hardship 
is considered and found not to apply the notice of action for the adverse action shall 
state that "the undue hardship provisions were considered and found not to apply". 

@ When payments extend bevond the life sx~actancy of the annuitant based upon 
the secretary's tables there has been a transfer of assets that may be disqualifying. 
The transfer issue must be addressed first. Counties must not count the case 
surrender value of the annuity in cases where a period of ineligibility for a 
disqualifying transfer has been assessed. 

To determine whether or not the annuity has a cash surrender 
value, look to the policy provisions. If the policy provisions state 
that there is no cash surrender value, then there is nothing to count 
in the property reserve. The payments actually made, however, 
continue to be considered income in accordance with Article 10. 

e. SAMPLE I ANGUAGE WITH A CASH SURRENDER VALUE 

The following paragraphs represent sample language of an annuity 
with a possible cash surrender value. In cases where there are 
penalties for surrendering a policy early, counties shall count only 
the amount the annuitant would actually receive. 

(1 Surrender of Po l iq  -- Except as provided herein, at any 
time prior to the Maturity Date, the Owner may surrender 
this policy for its Cash Value. Such surrender request shall 
be in writing on a form provided by the Company and 
signed by the Owner. This policy shall accompany the 
request form and be surrendered. If this policy shall have 
been previously assigned, any surrender request must be 
approved in writing by the assignee. 

(2) W~thdrawal Chame - Any W~thdrawal from this policy shall I 
be subject to a W~thdrawal Charge, exempt as otherwise 
provided herein. The Withdrawal Charge on this policy 
shall be an amount equal to 8% of such W~thdrawal. After 
the policy has been in force 5 years, the Withdrawal 
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Charge shall be reduced by 2%. It will be reduced by 2% 
on each policy anniversary thereafter. After the policy has 
been in force 8 years no Withdrawal shall be subject to a 
Withdrawal Charge. 

(3) Waiver of Wlthdrawal Charae - Beginning one calendar 
month after the Effective Date, up to 1% of the Premium 
may be withdrawn each month without a Withdrawal 
Charge. The unused portion of this Waiver of Withdrawal 
Charge provision is accumulative. 

(4) Surrender Charaq - The Surrender Charge on this policy 
shall be an amount equal to 8% of the Accumulation Value. 
After the policy has been in force 5 years, the Surrender 
Charge shall be reduced by 2%. It will be reduced by 2% 
on each policy anniversary thereafter. The Surrender 
Charge shall also be reduced by any applicable Waiver of 
Wlthdrawal Charge. After the policy has been in force 8 
years, no surrender shall be subject to a Surrender 
Charge. 

SAMPLE LANGUAGE WITHOUT A CASH SURRENDER VALUE I 
The following paragraphs represent sample language of an annuity 
without a cash surrender value. In these cases there would be no 
amount to count. Payments actually made are continued to be 
considered income in accordance with Article 10. 

(1). Pavments - The Payments shown in the Policy Schedule 
will begin on the Annuity Start Date. The Payments are 
payable to the Annuitant in the manner described on the 
Policy Schedule. In no event will less than the Number of 
Payments Certain be made. The Payments will not be 
subject to: 

a/ Transfer, alteration, claims of creditors before any 
payment is due; or 

fl Encumbrance by creditors, 

Once this Policy is issued you may not: 

a/ Change the manner in which Payments are made; 

fl Surrender this Policy for the value of any 
remaining guaranteed Payments; or 

a/ Take any cash withdrawals or loans from this 
Policy. 

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: PAGE: 9J-41 
5-15-97 



MEDI-CAL ELIGIBILITY PROCEDURES MANUAL 

9. SAMPLE IMPROPERLY ANNUlTlZED PAYMFNT SCHFDULE 1 
REPRESENTING DEFERRFD PAYMENTS 

(1 ) Unreasonable Annual Increases 

The sample payment schedule on the following page 
represents an improperly annuitized annuity with 25% 
annual cost of living increases. Unreasonable annual 
increases of this sort tend to push the majority of the 
payments toward the back-end of the payment phase. In 
these cases, Counties shall count the cash surrender value 
of the annuity as available property. 

Note: Whenever an annuity has not been properly annuitized counties shall advise the individual 
that they must attempt to have the annuity annuitized in accordance with these procedures. 
The balance of the annuity shall be considered unavailable once steps have been taken to 
annuitize the annuity in accordance with these procedures until the payment(s) are received. 
Counties shall also consider whether the undue hardship provisions apply before taking any 
adverse actions. When undue hardship is considered and found not to apply the notice of 
action for the adverse action shall state that "the undue hardship provisions were considered 
and found not to apply". 
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Amount Inveatsd: $1 00,OO 0 
Rate of Raturn: 6.00% ' 

Quarantee Perlod: I 5  Yearn 

I 26% Annual Increase 1 
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% Note: 

h .  Small Percenta~e of Princi~al Plus Interest Each Year I 
The sample payment schedule on the following page represents an 
improperly annuitized annuity that pays out only interest with .8% 
of the principal per year. Payment plans of this sort tend to push 
most of the principal of the annuity into a single payment at the end 
of the guarantee period. In these cases, Counties shall count the 
cash surrender value of the annuity as available property. 

Whenever an annuity has not been properly annuitized counties shall advise the individual 
that they must attempt to have the annuity annuitized in accordance with these procedures. 
The balance of the annuity shall be considered unavailable once steps have been taken to 
annuitize the annuity in accordance with these procedures until the payment(s) are received. 
Counties shall also consider whether the undue hardship provisions apply before taking any 
adverse actions. When undue hardship is considered and found not to apply the notice of 
action for the adverse action shall state that "the undue hardship provisions were considered 
and found not to apply". 
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Amount lnvoated: S 1 0 0 ,000  
Rate of Return: 5.00% 

Quanntw Parlad: 16 Yeam 
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i .  Guarantee Pe he Life Expectancy riod Extends Bevond I 
The payment schedule on the following page represents a period 
certain annuity that has not been properly annuitized. It is a 
payment schedule for a 20-year period certain annuity. The 
guarantee period of 20-years exceeds the 15-year life expectancy 
of the annuitant, as determined by the Secretary's tables as of the 
date the annuity was purchased or the date the payment plan was 
established, whichever was most recent. In these cases there may 
be a disqualifying transfer as of the date the annuity was purchased 
or the date the payment plan was established, whichever was most 
recent. To determine whether or not the transfer is disqualifying, 
counties must review the transfer of property guidelines contained 
in ACWDL 90-01. 

Even though the annuity also provides for an unreasonable 12% 
annual cost of living increase, the federal law requires that 
payments beyond the life expectancy of the annuitant are to be 
considered potentially disqualifying transferred assets. Counties 
must FIRST look to the transfer of property guidelines to determine 
whether or not there has been a disqualifying transfer. If the 
transfer to purchase the annuity was not a disqualifying transfer 
then, in these cases, Counties shall consider the cash surrender 
value of the annuity to be countable property. 

To determine the amount that was transferred for less than 
adequate consideration, determine the percentage of the original 
purchase price which was transferred to fund the payments which 
exceed the life expectancy in accordance with the Secretary's 
tables as of the date of purchase or the date the payment plan was 
established, whichever was the most recent. 

% Note: Whenever an annuity has not been properly annuitized counties shall advise the individual 
that they must attempt to have the annuity annuitized in accordance with these procedures. 
The balance of the annuity shall be considered unavailable once steps have been taken to 
annuitiie the annuity in accordance with these procedures until the payment(s) are received. 
Counties shall also consider whether the undue hardship provisions apply before taking any 
adverse actions. When undue hardship is considered and found not to apply the notice of 
action for the adverse action shall state that "the undue hardship provisions were considered 
and found not to apply". 
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Amount I n v e ~  tad: $1 0 0,O 0 0 
Rate of Return: 6.00% 

Guarenteo Perlod: 20 Yearn 

1 12% Annual Inorsane 

~ u r n c l ~ ~ l  
. Sum >LE 

r 
,year [ Payment 

1 1  $2,655.06 
2 1 $2,974.68 

, 3  1 $3,331.64 
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TREATMENT OF ANNUITIES 

Some other asset. 
Meets definition N O  Treat in accordance 

b with another section of 

Article 9. 

Count cash surrender value 

Is payment period Determine if disqualifying 
equal to or less than transfer, then calculate 
life expectancy per 
Secretary's tables? 

Are payments equal 
and monthly [+ reasonable 
COLA (i.e., annual until steps are taken. 
increase 1 5%) ]? 

no transfer period. 
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. , . . . . . _j . . . . . . .. 

1 I 

28 45.88 58 19.90 88 4.34 118 0.71 

29 44.97 59 19.15 89 4.09 119 0.66 

J 
MALES - LlFE EXPECTANCY TABLE #1 (Office of the Actuary of the Social Security Administration) 

b 

AGE 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 

100 

AGE 

0 

1 

2 

3 

4 

LlFE EXPECTANCY. 

3.86 . 
3.64 

3.43 

3.24 

3.06 

2.90 

2.74 

2.60 

2.47 

2.34 

2.22 

101 

102 

103 

104 

105 

106 

LlFE EXPECTANCY 

71.80 
. - .  

71.53 

70.58 

69.62 

66.65 

11 

12 

13 

f 4 

15 

16 

2.1 1 

1.99 

1.89 

1.78 

1.68 

1.59 

LlFE EXPECTANCY 

18.42 

17.70 

16.99 

16.30 

15.62 

14.96 

14.32 

13.70 

13.09 

12.50 

11.92 

AGE 

30 

31 

32 

33 

34 

35 

36 

37 

38 

39 

40 

61.76 

60.78 

59.79 

58.82 

57.85 

56.91 

11.35 

10.80 

10.27 

9.27 

9.24 

8.76 

4 1 

42 

43 

44 

45 

46 

5 

t 

LlFE EXPECTANCY 

44.06 

43.15 

42.24 

41.33 

40.23 

39.52 

38.62 

37.73 

36.83 

35.94 

35.05 

67.67 

AGE 

60 

6 1 

62 

63 

64 

65 

66 

67 

68 

69 

70 

34.15 

33.26 

32.37 

31.49 

30.61 

29.74 

7 1 

72 

73 

74 

75 

76 

6 

7 

66.69 

65.71 

8 1 64.73 

9 

10 

63.74 

62.75 
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FEMALES - LlFE EXPECTANCY TABLE #2 (Office of the Actuary of the Social Security Administration) 
t 

GE I LlFE EXPECTANCY I AGE I LIFE EXPECTANCY 
I t I 

AGE LIFE EXPECTANCY AGE LIFE EXPECTANCY 
I I I 
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E. OBRA '93 TRUST CHARACTFRISTICS 

Trusts, as classified under OBRA '93, include trusts, SLDs, and annuities established or purchased 
on or after August 11, 1993, gther than bv will. Trusts established under OBRA '93 are no longer 

. called Medicaid Qualifying Trusts (MQTs); however, they retain many of the same characteristics. * ,  -.., 

1. TRUST CHARACTERISTICS 

OBRA '93 trusts are established: 

> In part or in whole with assets of the individual or spouse, 

> On or after August 11, 1993, and 

> With income, property or property rights of the individual or individual's 
spouse. 

The following subsection applies to OBRA '93 trusts without regard to: 

@ the purposes for which the trust is established, 

@ whether the trustee(s) has, or exercises, any discretion under the terms of 
the trust, 

d any restrictions on when, or whether, distributions may be made from the 
trust, 

@ any restrictions on the use of the trust assets or distributions. 

trust which meets the basic characte Thts means that gnv ristics outlined above must be 
lowina D inina eliaibilitv for Medi gonsidered in accordance with the fol rocedures in Werm -Gal. 

No clause or restriction in the trust, no matter how specifically it applies to availability for 
Medicaid, Medi-Cal, or other federal or State programs (i.e., special needs trusts, exculpatory 
clauses), precludes a trust from being considered under these provisions. 

2. INCOME OR PROPERTY 

e Funds held in OBRA '93 trusts (whether trust income or trust ~ r i n c i ~ a l )  are 
considered Dro~erty reg~lrdless of when or whether distributions mav be made. 

Pavments made from OBRA '93 trusts, to or for the benefit of the individual or 
soouse. are considered income to the individual or spouse whether the payment is 
made from trust principal or trust income (unlike MQTs or SLDs established on or 
before August 10, 1993). 

3. OBRA '93 EXCEPTIONS 

Two types of trusts for disabled individuals, established on or after August 11, 1993 have 
been excepted from treatment under OBRA '93, and are to be treated in accordance with 
provisions contained in VII C of this Section. 
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F. TO WHOM THESE TRUST PROVISIONS APPLY 

These provisions apply to any individual or spouse whose assets or property rights, regardless of how 
little, are used to establish a trust, on or after August 11,1993, other than bv will. An individual shall 
be considered to have established an OBRA '93 trust if any of the following individuals established , ... * '  . 
the trust: 

b' the individual, or 

b' the individual's spouse, or 

b' a person or entity, ~ncluding a court or administrative body, with legal authority to act in place 
of, or on behalf of, the individual or spouse, regardless of whether that person or entity 
claims to be acting in such a capacity at the time of the action, or 

b' a person or entity, including any court or administrative body, acting at the direction or upon 
the request of the individual or spouse. 

G. INDIVIDUAL'S ASSETS FORM ONLY PART OF AN OBRA '93 TRUST 

When a trust includes the assets of another person, or persons, as well as the assets of the individual 
or spouse, the provisions of this section will apply only to that portion of the trust containing the assets 
of the individual or spouse. In determining the amount of countable property, prorate the property 
held in the trust, in the month, based on the proportion of the individual's or spouse's assets that have 
been transferred to the trust. 

H. TREATMENT OF OBRA '93 TRUSTS 

Once the trust has been categorized as an OBRA '93 trust, review the trust document to determine 
if the trust is revocabiq or irrevocable. Depending upon the t e n s  of the trust, the principal and income 
contained within the trust will be treated in one of three ways: 

b' as available o r o ~ e m  

b' as income, or 

b' as a transferred asset. 

REVOCABLE TRUSTS 

a. The entire amount of trust principal and trust income retained in the trust is treated 
as available Drooerty (pursuant to Section 50402(a), property held in trust shall be 
considered available subject to Section 50402 (a) -(f) except that subsection (e) does 
not apply to annuities purchased on or after August 11, 1993) of the individual or 
spouse. 

b. Any actual payment from the trust (whether from trust income or trust principal) 
made to, or for the benefit of the individual or spouse is treated as income to the 
individual or spouse, in accordance with Article 10. 

c. Any actual payment from the trust which is not made t ~ ,  or for the benefit of the 
individual or spouse is considered a transferred asset. 
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E~~rrnple: Mr. Baker establishes a revocable trust, with a principal of $100,000, on 
March I ,  1994, enters a nursing facility on November 15, 1994, and applies 
for Medi-Cal on February 15, 1995. Under the terms of the trust, the trustee 
has complete discretion in disbursing funds from the trust. Each month, the 
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a 
property management firm for the upkeep of Mr. Baker's home, from the 
trust income. On June 15, 1994, the trustee gives $50,000 from the trust 
principal to Mr. Baker's brother. 

Discussion: In this example, the $100 personal allowance, and the $500 for upkeep of 
the house, would count as income each month to Mr. Baker. Because the 
trust is revocable, the entire value of the trust principal and trust income 
retained by the trust is considered available orooerty (pursuant to Section 
50402 (a) -(f), excluding subsection 50402(e), for annuities purchased on 
or after August 11, 1993) to Mr. Baker. Originally, the trust principal was 
$100,000, however, in June 1994 the trustee gave away $50,000. Only the 
remaining $50,000 plus the trust income accrued since the trust was 
established and which was not disbursed, is countable as jlvailable Drooetty 
to Mr. Baker. The $50,000 would be considered a fransferred asset. 
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2. IRREVOCABLE TRUSTS 

a. In the case of an irrevocable trust. where there is same circumstance under which 
pavment can be made to. or for the benefit of the individual or soouse, regardless 
of when the distribution can be made. the followina rules c@&- 

(1) An actual payment of trust income made to, or for the benefit of the 
individual or spouse shall be treated as income to that person, in 
accordance with Article 10. 

(2) An actual payment from the trust princioa made to, or for the benefit of the 
individual or spouse, shall be treated as income to that person, in 
accordance with Article 10. 

(3) Any portion of trust income that a u l d  be P-, or for the benefit of the 
individual or spouse, but is not shall be treated in accordance with the 
following. 

(a) If the terms of the trust state that undistributed trust jncome is 
princi~allcomu~, then review these procedures for the treatment for 
principal/corpus. 

(b) If the terms of the trust state that undistributed trust income remai 
frust income, then treat as available ~ r o ~ e r t y  (pursuant to Section 
50402 (b)-(f) except that subsection (e) does not apply to annuities 
purchased on or after August 1 I ,  1993.) 

ns I 
(4) Any portion of trust grinci~al that ~ o u l d  be Raid tp, or for the benefit of the 

individual or spouse, but is not shall be treated as available orooerty 
(pursuant to Section 50402 (b)-(f) except that subsection (e) does not apply 
to annuities purchased on or after August 11, 1993) of that person. I 

(5) An:,  ort ti on of frust princi~al or trust income that must be oaid in the future, 
to c i  for the benefit of the individual or spouse, shall be treated as available 
pro~erty (pursuant to Section 50402 (b)-(f) except that subsection (e) does 
not apply to annuities purchased on or after August 11, 1993) of that person 
regardless of when payment is, or can be made. I 

(6) Any actual payment of m s t  ~ r ~ n c i ~ a l ,  which is not made to or for the benefit 
of the individual or spouse shall be treated as a pansferred asset. 

(7) Any actual payment(s) of Qust income, which is not made to, or for the 
benefit of the individual or spouse, shall be treated as a pansferred asset. 

.@b Emmpic: Mr. Baker establishes an irrevocable trust, with a principal of $100,000, on 
March 1, 1994, enters a nursing facility on November 15, 1994, and applies 
for Medi-Cal on February 15, 1995. Under the terms of the trust, the trustee 
has complete discretion in disbursing funds from the trust. Each month, the 
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a 
property management firm for the upkeep of Mr. Baker's home, from the 
trust income. On June 15, 1994, the trustee gives $50,000 from the trust 
principal to Mr. Baker's brother. 

.8: Discussior~ : The $50,000 trust principal remaining after the gift to Mr. Baker's brother, is 
considered to be available property (pursuant to Section 50402 (b)-(f) 
except that subsection (e) does not apply to annuities purchased on or after 
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August 1 1. 1993) because the trustee has discretion to disburse the entire I 
amount. Therefore, there is some circumstance under which payment can 
be made to, or for the benefit of the individual or spouse. 

The $100 personal allowance and $500 for home upkeep are income to Mr. . 

Baker. The $50,000 left after the gift to Mr. Baker's brother is available 
pro~erty to Mr. Baker. The $50,000 gift to Mr. Baker's brother would be 
treated as a fransferred asset. The $50,000 gift was a payment made from 
the trust principal that was not for the benefit of Mr. Baker. 

b. In the case of an irrevocable trust where: 

d gavments from all or some wrtion of the trust cannot. at anv time or under 
jlnv circumstance. be made to or for the berg@ of the individual or mouse, 
or 

d gavments to or for the benefit of the individual or soouse have been 
.?&%?ad, or 

d ~av is ions  for ~avments never existed, 

the following rules apply 

(1) When all, or a portion, of the trust princi~al cannot be paid to or for the 
benefit of the individual or spouse because provisions for distribution never 
existed or the provisions for distribution have been w, that portion of 
trust princi~al shall be treated as a w f e r r e d  asset. 

(2) When all, or a portion, of the trust income cannot be paid to or for the 
benefit of the individual or spouse because provisions far distribution never 
existed, treat the trust income as principal/corpus and review the terms of 
the trust regarding the treatment of the trust principal/corpus. 

(3) When all, or a portion, of the trust income cannot be paid to or for the benefit 
of the individual or spouse because the provisions for distribution have been 
s t o ~ ~ e d  treat in accordance with the following. 

(a) If undistributed income becomes principallcorpus according to the 
terms of the trust, then review the terms of the trust regarding the 
Peatment of orincipallcoraus. 

(b) If undistributed trust income remains income under the terms of the 
trust then treat as a transfer of assets. 

Mr. Baker establishes an irrevocable trust, with a principal of $100,000, on 
March 1, 1994, enters a nursing facility on November 15, 1994, and applies 
for Medi-Cal on February 15, 1995. Under the terms of the trust, the trustee 
has complete discretion in disbursing income from the trust; however the 
trustee is precluded by the terms of the trust from disbursing any of the 
principal of the trust to, or for the benefit of Mr. Baker. Each month, the 
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a 
property management f im~ for the upkeep of Mr. Baker's home, from the 
trust income. On June 15, 1994, the trustee gives $50,000 from the trust 
principal to Mr. Baker's brother. 
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LZr D~SCUSSIOII:  The $100 and $ 500 are disbursed from trust income and counted as 
income to Mr. Baker. Because none of the principal can be disbursed to Mr. 
Baker, the entire value of the principal at the time the trust was created 
($100,000 in March, 1994) is treated as a transferred asset . 

c. Determination of available ~roaertv contained in an irrevocable trust: 

Refer to the trust document to determine whether payments can, under any 
circumstances, be made from the trust, to or for the benefit of the individual or 
spouse, regardless of when payments may be made. 

@h trnntpk # 1 : An irrevocable trust provides that only $1.000 of the trust principal contained 
in a $20,000 trust can be paid out when the individual reaches the age of 18. 

Discussiorr: If the trust document provides for no other payments, only the $1,000 would 
be treated as available prooeiQ (pursuant to Section 50402 (b)-(f) except 
that subsection (e) does not apply to annuities purchased on or after August 
11, 1993.). The remaining $19,000, (which cannot under any circumstances 
be paid to, or for the benefit of that individual) would be considered a 

I 
jransferred asset. 

Erample #2: An irrevocable trust provides that $40,000 of the trust principal contained in 
a $1 00,000 trust can be paid by the trustee only in the event that the trustor 
needs a heart transplant. 

Disctlssio~~: There is a circumstance, however remote, when a payment can be made 
from $40,000 of the trust principal. Therefore, the full $40,000 would be 
considered available Droperty (pursuant to Section 50402 (b)-(f) except that 
subsection (e) does not apply to annuities purchased on or after August 11, 
1993)to the trustor, regardless of when or whether the payment is made. 
The remaining $60,000 cannot, under any circumstances, be paid to, or for 
the benefit of that individual, and is considered a transferred asset. 
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I. UNDUE HARDSHIP 

Eligibility cannot be denied or discontinued without first considering whether or not undue hardship 
exists. In considering the undue hardship provisions the individual must demonstrate that the 
application of the OBRA '93 trust provisions would result in :undue hardship:. Undue hardship does . 

' .:.' ,. ': + 

not exist when application of the trust provisions merely causes the individual, parent or spouse 
inconvenience. 

1. For undue hardship to exist, a of the conditions in a d  (below) must be present except that 
subsection I d  does not apply in the case of an annuity. 

a. The trust assets cannot, under any circumstances, be used to provide for health care 
or medical needs of the individual, 

b. Health care cannot be obtained from, and medical needs cannot be met by, any 
source other than Medi-Cal without depriving the individual of food, clothing, shelter, 
or other necessities of life, 

c. The individual's parents (if the individual is under 21) or the individual's spouse, do 
not have assets to provide for health care and medical needs, or health care 
coverage for the individual without depriving themselves of food, health care or 
medical needs, clothing, shelter, or other necessities of life, and 

d. The courts have denied a good faith petition to release the trust assets to pay for the 
required medical care. A petition to release the trust assets shall not be considered 
a valid good faith petition if the petition contains language that suggests or requests 
the courts do anything other than release the trust assets needed to pay for the 
required medical care. The County must verify the petition by viewing both the 
petition and the court order. 

2. No person shall be made ineligible to the extent otherwise exempt income or property 
is held in trust. 

3. Annuities purchased between August 11, 1993 and March 1, 1996, which cannot be 
annuitized to comply with treatment under OBRA '93, shall continue to be treated in 
accordance with ACWDL 90-01, Section 50402. Written verification must be obtained from 
the entity that issued the annuity verifying that the annuity cannot be restructured. 

If undue hardship apply, only the treatment of the trust under OBRA '93 is waived. The trust 
must then be considered and eligibility determined under Title 22, Section 50489.9 (a) and (c). 

If undue hardship is found not to apply, the applicantJbeneficiat-y must receive notice of any adverse 
actions. This notice must include the statement, "the provisions regarding undue hardship were 
considered and found not to apply." I 
J.  CONSIDERATIONS FQR TRANSFER OF ASSETS 

To calculate the penod of ineligibility for making a disqualifying transfer of assets, the date of transfer 
and the uncom~ensated value must be determined. To determine whether a period of ineligibility for 
such a transfer should be assessed, see the Transfer of Asset guidelines. 
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DATE OF TRANSFER 

The date of the transfer IS considered to be one of the following depending on the situation. 
One or more of the following may occur in a single trust 

.,. . . I 

a The date the trust was established (the date the or~g~nal trust document was dated 
and s~gned) 

b. The date on which payment to the individual or spouse stopped. 

c. The date assets were made unavailable by a transfer into an already existing trust. 

d The date available trust assets were transferred to someone or some entity not for 
the benefit of the individual or spouse. 

Lrnmple # I :  A revocable trust has a triggering clause making it irrevocable and the trust 
assets unavailable if the beneficiary enters an institution. 

ITF Discussion: The date of transfer would be the date of institutionalization since that is 
when the trust became irrevocable and the date trust disbursement was 
stopped. 

f i  m e  2 An "income only trust' may have a clause to dissolve the trustees' power to 
make distributions after the date the individual or spouse enters into an 
institution. 

ITF Discussion: There may be two transfers. If the income only trust were established with 
assets or property rights of the individual or spouse, then the date of the first 
transfer would be the date the trust was established. The date of the 
second transfer of the income would be the date the individual entered the 
institution since that is the date trust disbursement stopped. 

Note: In situations where trust principal or trust income is considered transferred as a result of a 
"trigger" when an individual enters a nursing facility and the individual is discharged, the trust 
principal and trust income may once again be considered available. 

See Transfer of PropertyIAsset guidelines for voiding all or part of a period of ineligibility and 
calculating a potential overpayment for any month where there would have been excess 
property had the trust principal andlor trust income not been considered transferred. 

2. UNCOMPENSATED VALUE DETERMINATION 

In treating a trust or port~ons of a trust Jhat cannot at anv time. or under any circumstances, 
be distributed to the individual or spouse, the value of the transferred amount shall be its 
value on the date of establishment, the date that disbursement to the individual or spouse 
was stopped, or the date the assets were transferred into an already existing trust, depending 
upon the situation. One or more situations may apply in a single trust. 

a. In determining the value of the trust or the portions of the trust that sannof, under any 
circumstances, be distributed t~ or for the benefit of fhe individual or spouse, do not 
subtract from the trust the value of any payment made (this refers to a payment 
made to someone else, not for the benefit of the individual or spouse), for whatever 
purpose, after the date the trust was established. 
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b. If disbursement to the individual or spouse was stopped, then the uncompensated 
value of the portions of the trust described in a (above) shall be the value of the trust 
assets on the day disbursement was stopped. 

c. If funds were added to that portion of the trust described in a (above), after the date 
the trust was established or disbursement was stopped, the transfer of those funds 
is considered another transfer of assets. 

$&I Emmplr: Mr. Baker establishes an irrevocable trust, with a principal of $100,000, on 
March 1, 1994, enters a nursing facility on November 15, 1994, and applies 
for Medi-Cal on February 15, 1995. Under the terms of the trust, the trustee 
has complete discretion in disbursing income from the trust; however the 
trustee is precluded by the terms of the trust from disbursing any of the 
principal of the trust to, or for the benefit of Mr. Baker. Each month, the 
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a 
property management firm for the upkeep of Mr. Baker's home, from the 
trust income. On June 15, 1994, the trustee gives $50,000 from the trust 
principal to Mr. Baker's brother. 

Discussion: The trust is irrevocable and none of the trust principal can be distributed. 
Therefore, the transfer of the entire value of the principal at the time the trust 
was created ($100,000 in March 1994) is treated as a fransferred asset. 
The trust income can be distributed. Therefore, the $100 and $500 
disbursed from trust income are counted as income to Mr. Baker. 

The date of transfer would be the date the trust was established, March 
1994, the date the funds were transferred. The term unavailable, as used 
herein, refers to the portion of the trust that cannot be disbursed to the 
individual or spouse. The fact that $50,000 was actually transferred out of 
the trust, to Mr. Baker's brother, does not alter the amount of assets 
transferred by Mr. Baker. The transfer to Mr. Baker's brother was not made 
to, or for the benefit of Mr. Baker. The transfer amount remains $1 00,000, 
even after the gift to Mr. Baker's brother. 

If, at some point after the establishment of the trust, Mr. Baker placed 
another $50,000 in the trust, none of which could be disbursed to him, the 
transfer of that $50,000 would be treated as another fransfer of assets. 
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VI. TRUSTS ESTABLISHED PRIOR TO AUGUST 11,1993 

A. BACKGROUND 

Section 50489.1 describes the treatment of trusts established prior to August 11, 1993 and complies 
w~th  federal law as it existed for those trusts [42 U.S.C., Section 1396 a(k)J. That section defined 
Medicaid Qualifying Trusts (MQTs) and Similar Legal Devices (SLDs) and provided that trust principal 
and income may be considered available even though they may not be actually available, or even 
though the terms of the MQT or SLD limit the usage of funds to specific items or services. 

Counties were instructed to implement these procedures no later than May 1, 1993, at application and 
redetermination, per ACWDL 93-07. No potential overpayment was to be calculated due to a delay 
in implementation; however, in cases where the revised rules resulted in an increase in the share of 
cost, ineligibility due to excess resources or a period of ineligibility for nursing facility level of care, 
counties were instructed to issue an adequate 10-day notice and take the action prospectively. 

C. DEFINITIONS SPFClFlC TO SIMILAR LEGAl DEVICES (SLDsl AND MEDICAID 
QUALIFYING TRUSTS (MQTs) 

1. "jndividual" - For purposes of this section, the term individual means a person or spouse who 
establishes (or on whose behalf is established) an MQT or SLD with histher property or 
property rights and who is a beneficiary of that MQT or SLD. 

2. "Medicaid Qualifvina Trust (MQT)" - An MQT is a trust that meets A& of the following 
conditions: 

a. Was established, prior to August 11, 1993, gther than bv wiu, by the individual who 
is a beneficiary of the MQT or SLD, by the individual's spouse, or by a person who 
is appointed to act as guardian or conservator, or by a person who is the legal 
representative of that individual. 

% Notr :  Persona listed above, other than the individual. shall be considered to be acting, on 
behalf of that ind~vidual, as long as their actions involve funds originating with that 
individual, awarded to that individual, or involve that individual's MQT or SLD. 

b. Provides that the individual or spouse receives all or part of the payments of the trust 
dispersed either directly or to another person or entity on behalf of that individual 
reaardlesg of the limitations contained in the trust documents on the use of the 
funds. 

c. Gives the trustee any discretion in distributing funds. 

An MQT may also be: 

> Revocable or irrevocable, and 
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* Established with the intent of enabling the individual to qualify for Medi-Cal (see 
"Note" below) or for another purpose. 

% Nore The term "Medaa~d Qual~fylng Trustt1 does IlPt mean that the lndlv~dual i s  . , -.. 

automattcally el~grble for Medi-Cal. An lndiv~dual w~th a trust whlch meets the 
defin~t~on of an MQT IS LIKELY TO BE I W L E  FOR WDI-CAL due to excess 
property 

3. "Similar Leaal Device (SLDJ' - An SLD is any legal instrument, device, or 
arrangement (written or oral) that involves the transfer of property or property rights 
from an individual or entity (transferor) to another individual or entity (transferee) with 
the intent that the property or property rights be held, managed, or administered by 
an individual or entity for the benefit of the transferee. An SLD must meet all of the 
conditions specified in the definition of an MQT however, an arrangement may be 
considered an SLD even if it is not called a trust and does not qualify as a trust under 
state law. 

D. TREATMENT OF AN MQT OR SLD 

The characteristics of the MQT or SLD will determine how the MQT or SLD is to be considered for 
eligibility purposes. Review the MQT or SLD to determine whether it is revocable or irrevocable. 
Depending on the terms of the trust, the principal and income contained in the trust will be treated in 
one of three ways: 

d as available ~ r o ~ e r t v ,  

r /  as a jransfer of ~ r o ~ e r t v  or assetq. 

I. REVOCABLE MQT OR SLD - 

a. The entire amount of princi~al contained in an MQT or SLD is gvailable ~ r o ~ e r t y  
(pursuant to Section 50402(a)-(f) except that subsection (e) does not apply to 
annuities purchased on or after August 11, 1993.) . I 

b. The entire amount of MQT or SLD income is available income and is subject to 
treatment under Article 10. 

f i  Errrrnplr: Ann Jones is applying for Medi-Cal on behalf of her husband Bob who is in 
long-term care. She declares that she and her husband placed all of their 
property into a living trust on Seotember 20. 1992. Ann and Bob are both 
jrustors and both are named as trustee$. The trust document has been set 
up to be revocable and contains approximately $100,000 in personal 
property, as well as the principal residence, and one other piece of non- 
income producing real property. Note: The $100,000 will produce trust 
income. 

Discussion : A living trust is usually established to avoid probate and to minimize estate 
taxes. When establishing a living trust, titles of real estate and/or other 
property or property rights are transferred to a trustee and held in trust while 
the transferors are still alive. The trust document specifies how the property 
is to be managed and distributd during the trustor's lifetime and after death. 
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Usually the individual who creates a living trust makes the trust revocable 
and names himtherself as trustee thereby, retaining control over histher 
property during histher lifetime. A living trust established by the individual 
or soouse ~ r i o r  to August 11. 1993 is considered an MQT as long as the 
trustee has anv discretion in distributina funds and as long as the trustor is 
~ l s o  a beneficiarv of at least some ~avments from the trust. 

In this example, the living trust an MQT because it meets the following 
requirements: 

d the trust was established prior to August 1 1, 1993, 

d the trust was established by the applicant and histher spouse, the 
trustors, and 

d the trustees, (the applicant and spouse) have at least some 
discretion over the trust principal and/or trust income contained in 
the trust, and 

u/ the applicant and spouse are trust beneficiaries to all or a part of 
the payments from the trust. 

Since the trust is revocable by the applicant and hetshe has the right to the 
proceeds, the entire amount of principal in the trust is considered available 
p r o ~ e r u  (pursuant to Section 50402(a)-(f) except that subsection (e) does 
not apply to annuities purchased on or after August 11, 1993) and trust 
income is available income. 
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2. IRREVOCABLE MQT OR SLD - 

The maximum amount of trust principal and trust income that the trustee may distribute either directly 
or to another person or entity on behalf of the individual, if the trustee were to exercise full discretion 
under the terms of the MQT or SLD, is considered available: 

r /  Whether or not the trustee is actually releasing it, & 

Regardless of any limitations on the use of the funds that may be contained in the MQT or 
SLD. 

(1) 
. . 

from the ~ r ~ n c l o d  
. . 

Anv a m w t  d~strmted of the MQT or SLD to the 
individual or spouse, or to another person or entity on behalf of that 
individual is avai r (pursuant to Section 50402 (b)-(f) except that 
subsection (e) d!En:typTto annuities purchased on or after August 11. I 
1993). 

(2) The maximum amount from the ~ r i n c i ~ a l  that the trustee mav distribute to 
the individual or spouse, or to another person or entity on behalf of that 
individual, if the trustee were to exercise full discretion under the terms of 
the MQT or SLD, but which is not d n t r ~ b w  

. . 
, is available ~roDeQ (pursuant 

to Section 50402 (b)-(f) except that subsection (e) does not apply to I 
annuities purchased on or after August 1 1, 1993). 

(3) Anv amount of trust principal that the trustee has no discretion to release to 
the individual or spouse, or to another person or entity on behalf of that 
individual, shall be considered fransferred or- as of the date the trust 
was established or the date disbursement is discontinued. 

(1 ) Anv amount distributed from the income of the MQT or SLD to the individual 
or spouse, or to another person or entity on behalf of that individual, is 
treated as pailable income and is subject to treatment under Article 10. 

(2) The maximum amount that the trustee mav distribute to the individual or 
spouse, or to another person or entity on behalf of that individual, from trust 
income, if the trustee were to exercise full discretion under the terms of the 
MQT, but which is not distributed, is determined in accordance with (A) or 
(8) below. 

Depending on the terms of the trust any undistributed income will either 
remain trust income or become trust princi~allcorpu~. To evaluate 
undistributed income, first review the t e n s  of the trust to determine whether 
undistributed income remains trust income or if the undistributed income 
becomes principal. Then determine the maximum extent of trustee 
discretion over these funds and apply (A) or (B) below. 

(A) If undistributed trust income remains trust income, count as income 
jn the first month distribution was possible and available ~roperty 
(pursuant to Section 50402 (b)-(9 except that subsection (e) does 
not apply to annuities purchased on or after August 11, 1993)- I 
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month following. If a payment is made at a later time, consider this 
a conversion of property. 

(B) If undistributed trust income becomes ~rincioal, count 3s income in 
the first month distribution was possible, and geview the terms of the 
trust to determine treatment of orincigal for followina months. Then 
follow the procedures for counting trust principal. 

(3) If the lrust document does not address the distribution of trust income'at all. I 
trust income immediately becomes trust princioal/corou~. Review the terms 
of the trust to determine the maximum extent of the trustee's discretion over 
trust principal and treat in accordance with the procedures for evaluating 
trust principal/corpus. 

(4) Anv amount of trust income that the trustee has no discretion to release to 
the individual or spouse, or to another person on behalf of that individual, 
shall be treated in accordance with (A) and (B) below after reviewing the 
terms of the trust. 

(A) I f 1  under the terms 
of the trust it shall be considered a mnsfer of asset$, if a transfer 
of income to the trust occurred on or after August 11, 1993. (See 
Section F Consideration for Transfer of Assets) 

(B) If yndistributed trust income is ~rinci~allcoroug under the terms of 
the trust, review the trust to determine how principal/corpus may be 
distributed and follow the orocedures for evaluating wrincioal 
l!aaYs. 

Lmrnplr: Ann Jones is applying for Medi-Cal on behalf of her husband Bob who is in 
long-term care. She declares that she and her husband placed all of their 
property into a living trust on Sentember 20. 19Z .  Ann and Bob are both 
frustors and both are named as trustees. The trust document has been set 
up to be irrevocabl~ and provides the trustees with full discretion regarding 
the distribution of principallcorpus and trust income. The trust contains 
approximately $100,000 in personal property, as well as the principal 
residence, and one other piece of non-income producing real property. 
Note: the $100,000 will produce trust income. 

(13: Discussion : A living trust is usually established to avoid probate and to minimize estate 
taxes. When establishing a living trust, titles of real estate andlor other 
property or property rights are transferred to a trustee and held in trust while 
the transferors are still alive. The trust document specifies how the property 
is to be managed and distributed during the trustor's lifetime and after that 
individual's death. Usually the individual who creates a living trust names 
themselves as trustee; thereby, retaining control over their property during 
their lifetime. When property or property rights are placed into an 
jrrevocable livina trust, the trust documents must be examined to 
determine the maximum extent of the trustee's discretion to make 
disbursements to the individual or spouse, or to another person or entity on 
behalf of that individual, in order to determine the amount that may be 
considered available property or income. In determining the availability of 
the property held in trust, Section 50402(b)-(f) applies except that 
subsection 50402(e) does not apply to annuities purchased on or after 
August 11, 1993. A living trust ~stablished bv the individual or soouse ~ r i o r  
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fo Auaust 11. 1993 is considered an MQT as long as the fr ustee has any 
discretion in distributina fund% and as long as the trustor is also a beneficiary 
of at least some Davment~ from the trust. 

In th~s example, the i~ving trust G an MQT because it meets the following , . 

requirements. 

u' the trust was established prior to August 11, 1993, a 
u' the trust was established by the applicant and histher spouse, the 

trustors, and 

u' the trustees, (the applicant and spouse) have at least some 
discretion over the trust principal andlor trust income contained in 
the trust, 

u' the applicant and spouse are trust beneficiaries to all or a part of 
the payments from the trust. 

Even though the trust is irrevocablg, the applicant has discretion over the full 
amount of trust princinal and trust incomq, therefore the entire amount in the 
trust is considered available ~roDerty (pursuant to Section 50402(b)-(f) 
except that subsection (e) does not apply to annuities purchased on or after 
August 1 I, 1993) and available income. I 
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Shall - INCOME 

D r o v i s i o n s  for Diistributio I r Distributed - INCOME 

h o t  distributed - INCOME in the 1st - 
month distribution was possible and 
property month following. 

I 
stopped- 

+o Provisions for Distribution 
(Review trust terms) 1 

- If undistributed 
trust income stays 
income and is later 
released,consider 
payment conversion 
of property 

If undistributed trust - If trust income stays income becomes 
trust income then principlelcorpus go to 
TRANSFEROFASSETS principlelcorpus 
if stopped after August 1 1,1993 

- If trust income becomes 
trust Principle D r p u s  then 
go to principlelcorpus 

L ~ e v e r  Existed-Go to PrincipleICorpus 

I I r Shall - AVAILABLE PROPERTY " Provisions for Distribution 
%retion - AVAILABLE PROPERTY 
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