STATE SETTLEMENT AGREEMENT
L PARTIES
This Settlement Agreement.(*Agreemeni”™) .is-ente'red.i,nto between the State of”
California (“the State™yand Cephalon, In¢. (“Cephalon™), hexeinafier-collectively referced

{0 as “the Paryjes.”

1. PREANMBLE

Asa preaiible fo this Agreeiment, {he Parties agree _l,b,l_he'ibl]p:\ving;

A. Cephalon is a ¢company incorporated under the laws Qj?bc]h\xtare with its
headeuarters fis Frazer, Pemgylvania. At all.relevanitimes, Gephalon manfactured and
sold pharmaceutical produets 'i'n thg Uniled Slates. In.2011, Teva Phannaceuticals
Industies Lad. 'acqy.:‘h_";:i_l.Ccphul_'(in‘,:mf! Cephidloir becare i wholly-owied subsidiary ct‘.
Teva Pharmaceuficals,

3. On October 28, 2008; Ronald Streck ("Relator™) fléd a-guf fomy-action in
{he United States Distriet Caourt for the Bastern District of Pennsylvania cagptioned Uniied
S;d!g.v. of America el al., ex. rel. Sireck e'!'rié. v Alleigon, et-al., Civil Action No, 08-CV-
5135, This quf temn aétion will bexe ferred 10 herein as the *Civil Action.”

C. Cephalon hag-entered into a.separale civil séitlement agreement (ihe

“Federal Settlement Agreement™) with the United States-of America, acting through the

Uhiled States Deparlment of Justice and.on behalf of the Ofice of Inspector General of

the Department of Health and Human Services (hereinafier referred to as the *United

States"),
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D. The State contends that Cephalbn caused claims for payment to be
sub;'nined to the Stage’s-Medicaid Program (see 42 U.8.C. §§ 1396-1396(v)).

E. The State contends that it bas certain‘civil and administrative causes of
action against Cephalon for engaging in the following conduet during the period trom
January 1, 2007 through Mareh 31, 2012 (the *Covered Conducf™):

L Pursuant to the Medicaid 'Dn;g Rebate Program, Cephalon was required o
report the Average Mamifacturer Price (”AMP”-} for eaclt ofiits covered oulpatient drugs
to the Cente_r; for Medicare and Medicaid Services (“CMS")on.a monthly and quarterly
basis. and to pay quarterly rebates to state Medicaid programs that wvere based, in-part, on
the quarlerly AMPs reported by Cephalon. Prior to enactment of the. Affordable Care Act
(“ACAT), the AMP fora drug generally was based on the average unit price paid to the
manufacturer Torthe:drig by sholesalers fordrygs distriliuted to the retail pharinacy
class of trade, ”1nciudihg‘:cash:cﬁ&:’oun_ls and other p,r'ic'g;cgncés‘sibns{thgt reduced ;ﬁe
aclual price paid for'the diug: The ACA revised the definition of AMP, in part, by
replacing the term “retail phacmacy class of rade™ with “refail community pharmacies'”
and including inanufacturer direct sales to pharmacies. Both before and afier enactment
of the ACA, bonn fide service fees.are excluded from manulacturers’ AM'P‘celEculatiqzxs.

2. Cephdlon entered into distribution services agreements with
wholesalets (“Distribution Services Agreements”) to facilitale the distribution and sale of
the pharmaceuticaly listed on é}uachmem A hereto ("the Covered Drugs™). Pursuant to
the Distiibution Sewic@s Agreements, the wholesalers performed various specified
serviees, and Cephalon.compensated the wholesalérs: for performing those services by

praviding the wholesalers quarterly credits caleulated as a-percéntage of“the quarlerly
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sales of the Covered Drugs, subject 1o certain performance penaliies based on erileria set
" forth in the agreements. '

3. The State contenids that Cephalon improperly treated compepsation
provided-to the whiolesalers pursuant to the Distribution Services Agreements as price
redu;:lion‘s,-.mther‘l_‘han as bona l?de service fées, in caleulating and reporling quarterly
AMPs 16 CMS-forthe.Covered Iﬁ,'rug‘s. The State contends that, ds'a xjesull‘.of-Ceplmlon’s
reporting sich improperly reduced AMPs, Cephalon underpaid quarterly rebates owed 10

the states for the Covered Drugs under the Medicaid _Dmg Rebate Program, and caused
the State Medicaid Progeam to be overcharged Tor the Covered Drugs:

’ I, This i'_\'g_r:'emm-;lwis made in compromise of disputed claims, T his
Agreement is neitheran adiniission of {acts or fiability 3Ey%€b]>11a!’8n,;.xidr aconcesiion by
the State that its claims are not well founded. Gei)llaiﬂll’ﬁ?{]ﬁl’ﬁﬂﬂ}" denies the allegations
of the State as set forth herein:and in the Civil Action: ‘Neither this Agreement, jts
exceution, not the perforniarice of any obligation-under it, including any payment, nor the
fact.of (he settlement, s intended 1o be,-or shall be degmed as, an:admission of liability or

- wrongdoing, or other expression reflecting upon (he-metﬁs,oi"'thedispute by Ceplialon.
G. To aveid the .dclﬁy, expense, inconvenience, and-uncertairity ‘of protracted
litigation of these cavses bliaction,..aznzd in consideration-of the mutual promises and
obligations of this Agreemeunt, the Parties mutually desire: to reach a full-and final
seltlement as:set forth biglow.
TIf. TERMS AND.CONDITIONS
NOW, THEREFORE, in reliance on the tepresentations'contained herein and in

consideration of the mutudl proniises, covenants and obligations set forth.in this
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Agreement, and for good and valuable consideration as stated herein, the Parties agree as
follows:

1 Cephalon agrees to pay to the United States and the Medicaid
Participating States (as defined in sub-paragraph (c) below), collectively, the sum of
$7.500,000.00 (*Settlement Antount”) and interest on the Settlerent Amount as set forth
in Scctions 11.1(a) and T11.1.(b). The Settlement Amiount and applicable interest shall
conslitute a debt i:ﬁmedi;itely due and.owing to the United Slates and the Medicaid
Participaling States on the.'E'l’Fec,tive Date of the Federal Settlément Agreement, and
subject to the fcrms of this Agreement. The debt shall forever be discharged by payments
to the United States and the Medicaid Participaling States; under the following terms and
conditions:

(@)  Cephalon shall pay tothe United States the sum of $4,319,528.56. plus
accrued.interest on that amount at the-rate oi'?.’.lzi;% per annum 1rom September 26,
2014 to and including the Effective Date of the Faderal Scitlement Agreement (“Federal
Settlement Amount™). The Federal Seitlement Amount shall be paid pursuant to the
terms of the Federal Seltlement Agreement.

(b) Cephalon shall make a'single payment to the Medicaid Participating
States, consisting'of $3,180,471.44 plus accrued interest (the “Me’dicaidiSla-te Settlement
Amount”), subject (o the non-participating stale deduclion provision of Sub-paragraph (d)
below ("Medicaid Participating State Settlement Aniount"). Interest will accrue 4t a rate
ol 2.125% per annum {rom September 26, 2014 uiitil the day the single payment is made
under this Agreement. The single payment shall be made no later than seven (7) business

days alter the expiralion of the 60.day opt-in period for Medicaid Pacticipating States
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described in Sub-paragraph (¢) below. The Medicaid Parlicipating State Seitlement
Amount shall be paid b){ clectronic fundstransfér to the New York Stz;te !-\ttbmey
General’s National Globa) Seltlement Account pursuant to written instructions froni the
State Negotiating Team (“State Team™), which written inslrtllctjiou's,slmll be delivered to

counsel for Céphalon on or before the expiral’goh of the-60 day opé-in period for Medicaid
Participating Sg.ﬁt;e:;‘ described in Sub-paragraph (c). below,

(¢) A Suteshall ‘.con.s‘t‘flv.ﬂe‘.afl\?lﬁd‘icai{] Participating Sl‘nte‘,iprovidcd-’tlmt the
State fully executes a State. Seitlement Agreement (either in {his forny to which Cephalon
and ihe. State Team have ngreed, or in & form olherwise agreed to.by Cephalon and the
individual State) and deliversfit 1o Cephalon’s-aftorneys within 60 days of receiving:this
Agrecmm.u. 1F this condition is 1ot -satifsﬁch withit¥those 60 days: Cephalon's offerto
resolve this matter with the individual State sl béﬁcjn}ezjjii_li and voitl ,‘;1bst31it.-tvg'it;ei1
agreement between counsel Tor Ci;zpha!o:x and'the State Team (v-éxterid the 60 day period.
{d)  Thetolal portioi of the ambunt. paid by:Cephalon.insetttement for the

C,dverccl,’Conc'lucit {or {hie;State: l“' 5524, l#ﬁ -39,.conisisting of a'portion paid-to the State
vnder this Agreéllfellt'ai1d'azlat{1c1--poitipn paid tc) the Uni'!ed‘ States as part of the Federal
Settlement Ag:ree’men't._ Tlvz,e amount alloéated to-the State under this-Agreement is the
sum of $288,286.50. plus applicable interest (the (*State-Amount™)., IFihe State does not
execufe this A gz‘:':e’ment witliin 60 days.of receiving ihis Settlement-Agreenient; the-State
Amount shall be deducted from the Medicaid State Settlement Anfdunt and shall not be
paid by Cepimloiu.absen.t wiitlen agreemetit betwéen counsel for Gephalonand the State

Team (p extend the Gine period; for executing this. Agreenienl,
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2. Within fourteen (14) business days of the Eltective Date of this
Agreement, the Slate agrees fo dismiss with prejudice any state law claims which the
State has the authority to dismiss currently pending against Cephalon in State or Federal
Courts for the Covered Conduct including any supplemental state law claims asserted in
the Civil Action. Contingent upon the receipt of'its State Amount, the State. if served
with the Civil Action and liable to pay a Relator’s share, agrees to pay 1'he Plaintiff-
Relator through the State Team an amount to be determined by courl hearing or by
agreement belween the State Team and the Plaintiff-Relator in the Civil Action.

3. Subject to the exceptions in Paragraply 4 below, in consideration of the
obligations of Cephalon set forth in this Agréement, and conditioned Gpori receipt by the
State.of the State Amount, the State-agrees 1o release Cephalon, together with its current
and former parents, divisions, subsidiaries, other affiliates (“affiliate” defined as an entity
that controls, or is controlled by, Cephalon through common ownership), predecessors,
successors, transferees, heirs and assigns, and their current and former directlors, officers,
partners, sharcholders, representatives, agents, and employees, individually and
collectively (colleclively, the “Cephalon Released Entities™), from any civil or
administrative monetary cause of action thatthe State has for any.claims subinitted or
caused to be submitted to the State Medicaid Program as a result of the Covered Conduct,
including under the State’s False Claim Act and any state common law theories,
including payment by mistake, unjust enrichment, and fraud. The payment of the State
Settlement Amount fully discharges Cephalon from any obligation to pa}; Medicaid
restitution, Medicaid damages, and/or any Medicaid civil fines orcivil penalties to the

State lor the Covered Conducl.

Page 6 of I3



4, Notwithstanding any term of this Agreement, the State specifically does

nol release any person or entity [rom any of the following liabilities:

(a) any criminal, civil, or administrative liability arising under state

revenue codes;

(b) any criminal liability not-specifically released by this Agreement;

(c) excepl as explicitly sla[c’(l in this Agreement, any civil or
administrative liability that any person or entity, including any Released
Entities, has or may have to the State:or to individua‘[ consumers or state
program payors‘under any statule, regulation-or rule not expressly covered
by the release in Paragraph 3 above, including but not limited to, any and
all of the following claims: (i) State or [€deral antitrust violations: (i)
Claims involving unfair and/or deceplive acts'and practices and/or
violations of consumer protection laws;

(d) any liability to the State for any condtlct.()'.the_r than the: Covered
Conduct:

(e) any liability which may be asserted on behalf of any other payors or

insurers, including those thatare paid by the State’s.Medicaid program on

a capitated basis:

(1) any liabilily based upon obligations created by this Agreement;
(¢) except as explicitly stated in this Agreement, any administrative
liability, including mandatory exclusions fromthe State’s Medicaid

program;

Page 70f 13



-—

(h) dny liability for expressed or implied warranty clnims or other clajims
for defeative or deficient products and services provided by Cephalon;
(i) any liability for personal injury or property damage-or for other
consequential damages arising from the Covered Conduﬁ; or
(j) any liability based on a failure to deliver goads or.services due,

5. Cephalon waives and shall not ‘aSserl‘-zlizy defeases it may have to-crinyinal

prosccution or adidinistrative.action for the Covered Conduet, which défenses may be

based in whole or in part. o contention, under the Double Jeopardy Clause of the Fifth

Amendment of the Constitition or the Excessive Fines Clause of the Eighth Amendment

of the Constitution, that this Agreement bars a remedy soughf in such:criminal

- prosecution or adiministrative-action.

6. In consideration of the-obligations-of-the State set forth in this Agreemeni,
Ceplalon waives and discharges:the S'iat'e,f'ilwaggnéics, employees, and agents from any
causes of action (including altorneys’ fees, costs, and expenses-of every kind aid

4

however-denominaled) which Cephalon 'lazls.agninist‘vtixc State, its-agencies; emﬁ’loybeé‘,g

and agents arising. from the State's invesligation and prosecution.of the Covered Coriduct,

7. The amount-that Cephalon‘must pay 1o the State-pusuant to Parageaph
1111, above will not be decreased as a i’ﬁsﬁli[.oi; the-denial of any claims for payment now
being withheld E.rom payment by the State’s Medicaid pi‘ogrr{ni, or.auy other state payor,
for the Covered Conduct; and Cephalon agrees not (o resubmit to the. State’s Medicaid
progeam orany other state payor, any previously denied claims, which denials were
based op the Covered Conduct, and agrees: to withdraw the appeal of or not to appeal or

canse:the appeal offany such denials of claims.

Page 8.0 13




8. Cephalon shall nol seek payment from any health care beneficiavies or
their parents, sponsors, legally responsible individuals, or third party. payors for any
claims for reimburseinent to the State's Medieald Program resulting. from the Covered
Conduet and covered by this Agreement.

9. Cephalon expressly, warrants that it has reviewed its financial eondition ‘
and that it is curreatly solvent within the meaning of 11 U.8.C.'§8 S47(b)(3) andt
S48(a)(LBY(TN).

10.  The Parties each represent.that this.Agreement is freely-and voluntarily
entered into without any degree of duress or compilsion whatsoeyer.

11, | Cephalonagrees to cooperate f‘uﬂ y-and-teuthfully with-any State
investigation, relating to the Covered Cd;ﬁdllcii of iidividuals gr entities not ;_-;al_ease;l in
this Agreement. Upon rﬁa_soﬁnlile notice, Ccphtiinnmlmll facilitate, and agrees not to
impair, the cooperation of its diveciors, officers, employees or ageuts, for interviews and
lestimony, consistent with the rights and privileges:of such individuals and of Cephalon,
Upen requésl,ﬁeplmlon agrees to f‘umish to;the State:complete.and wnreclacted copies of
allvion-priv Elt‘égﬂcl"d(lCllI‘il?’:lllS"fllC!llding; but nét lintited to, répb_rts,im‘cm‘o_ra';i‘dq of
intérviews, and reeords-in their possession, custody-or comr.ol,:coucé:';ling the Covered
Conduct. Cephaloir shall be responsible for all costs. it may itcii in.domplying with this
pmragm’gh. :

[2.  Exceptas expressly provided 10 the-coutrary in this Agreement, each Party

‘Lo this Agreenient shall bear its own legal-and other cosis incwrred in.connection with this

matter, including the preparation and performance of this Agreement,
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13, Except as otherwise stated in this Agreement, this Agucc;me;\t is intended
10 be for the benefit of.the Parlies.only, and by this instrument il\e Parties do not release
any lability against any other person or entity.

- I4.  Nothingin this Agreement constifules an agreement by the é’fz\‘ie |
concerning the characterization of the amounts paid hereunder for pu:fp-osps Of the State’s
revenue code: ' ' '

15, In addition toall other paymetits and-responsibilitics wider this
Agreement, Cephalonl agnizésl to gs_'ay-'ixs $hare of ilie :zte'as;o:m'bip';e‘xp,ep'scs and travel costs
gt‘ the State Team, including reéasonable 'c,onsul&m‘nt:l"ecs‘.a_hd expenses. Cephalon will pay ,
this amount by scpai'f’{le check made |;'myab!‘fe 10-the National Asspciziti_on of Medicaid
Fraad-Control I_J‘ﬁ'i.t's,-?ja'ﬁ"(.i.lr':;tlie_:i_l\/lé‘cl,iciliﬁl Participating States exeeutetheir regpective
Agmexﬁems, or as-otherwise agreed by the Partics.

16..  This Agreement is governed by the iaWs= of"the State,-and venue for .
addressing au‘d‘rc;so:lvi‘ag;any».anﬁ.a‘!l disputes relating; to this Agreeinent shall be ll;'e state
co.url;; of appropriatejurisdiction ofthe State.,

17.  Theu u‘de"cSigneéI. Ce_pfmlon signatories !rq'p‘ifésem'-m_ld ‘“\\fa'rr‘;mt that they are
authorized as a result of gppropriate i:orporalc,zicﬁqa}-'tb gxeeute this Agrg:jeijfafzfnt‘. The
undei'sigtlx'cd Staté“signatoties represetit that they-are signinghiis- Agreement in their
official capacities and that they ave authorized 1o cxccdteithi's‘Aga:cement on bjehalfdl" the
‘State through their respective sgéncies and departments. .

18.  The Effeciive Dte-of this Agreement shall be;thie date of signature of the
lasL signatory to this Agreement, Facsimiles of signatures shall constilute acceplable

binding signdtures:for purposes of this Agreement.
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19.  This Agreement shall be binding on all successors, iransferees, _he_irs, :;nd
assigns of the I’m'l.ips.

20.  “This Agreement constitutes the coniplete ~agrecpwnt:belxx*eeﬂ tie Parties
wit,l"! respect to this matter and shall not be amended except by written consent of the
Partics;

21, .Thi!; Agreement may be executed in'counterparts, éath ofwhich shall’

constitute an original, and all ofwhich.shall constituterone and tlie same Agrecuient,
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STATE OF CALIFORNIA

By: N /v Date;
MAT E;-IEW & KILlaAiﬁ S

Deputy Attorney General

California Department of Justice

Bureau of Medi-Cal Fraud and Elder Abusc
1455 Frazee Rd. Ste 315

San Diego, CA 92108

Date:

JLNNHTSL KENT

Directo

Department of Health Care Services
MS 0000

P.0. Box 997413

Sacramento, CA 95899-7413
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CEPHALON, INC.

DATED: 4l l\'s

[litle]

Original Signed By:
PATED: 4-2(~1S”  nv 8 o 8 Y
‘n 1lelse H\\\\(&F

Counsefor Cephalon]nc

¢ Original Signed By:
Dated- 12115 .

%ams ?{A«A?L?
GC, N sm
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Case 2:08-cv-05135-ER Document 347 Filed 08/05/15 Page 23 of 23

NDC

ATTACHMENT A
COVERED DRUGS

DRUG NAME

63459-0100-01

Provigll 100mg

63459-0101-01

Provigll 100 mg

63459-0101-30

Provigll 100 mg

63459-0200-01

Provigil 200 mg

63459-0201-01

Provigil 200 mg

63459-0201-30

Provigll 200 mg

63459-0205-30 Nuvigli 50mg
63459-0205-60 Nuvigll 560mg
63459-0215-30 Nuvlgli 160mg
63459-0215-60 Nuvigil 150mg
63459-0225-30 Nuvigll 250mg
63459-0225-60 Nuvigil 2560mg
63459-0300-42 Vivitrol 380mg
63459-0390-08 Treanda 26mg/6mL
63459-0391-20 Treanda 100mg/20mL
63459-0402-01 Gabiltril 2mg
63459-0402-30 Gabiltrll 2mg
63459-0404-01 Gabitrll 4mg
63459-0404-30 Gabitril 4mg
63459-0412-01, Gabltril 12mg
63459-0412-30 Gabltril 12mg
63459-0416-01 Gabitrll 16mg
63459-0416-30 Gabitrll 18mg
63459-0502-30 Actig 200 mcg
63459-0504-30 Actig 400 mcg
63459-0506-30 Actiq 600 mcg
63459-0508-30 Actiq 800 mcg
63459-0512-30 Actig 1200 mcg
63459-0516-30 Actiq 1600 meg
63459-0541-28 Fentora 100mcg
63459-0542-28 Fentora 200mcg
63459-0543-28 Fentora 300mcg
63459-0544-04 Fentora 400mcg
63459-0544-28 Fentora 400mcg
63459-0546-04 Fentora 600mcg
63459-0546-28 Fentora 800mcg
63459-0548-04 Fentora 800mcg

63459-0548-28

Fentora 800mcg

63459-0600-10

Trisenox 100 mg

63459-0700-60

Amrix 16 mg

63459-0701-60

Amrix 30mg
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