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ACTION: Notice of Proposed Rulemaking 
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SUBJECT: Out-of-State Hospital Inpatient Services Reimbursement, 

DHCS-04-006 
 
PUBLIC PROCEEDINGS: Notice is hereby given that the Department of Health Care 
Services (Department) will conduct written public proceedings, during which time any 
interested person or such person's duly authorized representative may present 
statements, arguments or contentions (all of which are hereinafter referred to as 
comments) relevant to the action described in this notice. 

 
INFORMATIVE DIGEST/POLICY STATEMENTOVERVIEW: 

 
Welfare and Institutions (W&I) Code Section 14124.5 authorizes the director of the 
Department to adopt, amend or repeal regulations as necessary and proper to carry 
out the purposes of and intent of the statutes governing the Medi-Cal program. 

 
W&I Code Section 14105(a) requires the Department to adopt regulations that include 
the rates of reimbursement for non-contract services that the Medi-Cal program pays 
for within the Medi-Cal schedule of benefits set forth in W&I Code Section 14132. 
W&I Code Section 14105.15(e), specifically addresses reimbursement for acute care 
hospital inpatient services provided by out-of-state hospitals to Medi-Cal eligible 
beneficiaries. 

 
California Code of Regulations (CCR), Title 22, Section 51543 currently provides that 
reimbursement for Medi-Cal covered acute care hospital inpatient services provided 
by out-of-state hospitals are paid the current statewide average of California hospital 
contract rates or the hospital's actual billed charges, whichever is less. This 
rulemaking amends Section 51543 to provide that these services shall be reimbursed 
the current statewide per diem average of contract rates for California hospitals with 
at least 300 beds or the out-of-state hospital's actual billed charges, whichever is less. 
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Section 51543 is also being amended to define the term, "current" to mean the most 
recent average as of December 1 of the prior calendar year of the contract rates for 
California hospitals with at least 300 beds that the California Medical Assistance 
Commission (CMAC) has reported in its annual report to the Legislature. After the 
annual CMAC report is issued, the average reported for December 1 of the prior year 
will be the maximum rate effective for days of service on or after January 1 of the 
following calendar year. 

 
Additionally, subsection (b) of Section 51543, which provides that an out-of-state 
hospital may request an administrative adjustment to the rate, is being removed 
because the Department has determined that it is not necessary. An administrative 
adjustment is no longer required since the methodology to determine the rate paid 
can only result in one of two options - either the "current statewide per diem average 
of contract rates for California hospitals with at least 300 beds or the out-of-state 
hospital's actual billed costs, whichever is less." 

 
Judgment and Order: 

 
1) Judgment pursuant to Stipulation, filed April 21, 2004, in the consolidated 

cases of Chandler Regional Medical Center, et al. v. California Department of 
Health Services; Diana M. Banta, et al., City and County of San Francisco 
Case No. CGC-01-324400, and 

 
2) Arizona Burn Center, et al. v. California Department of Health Services; 

Diana M. Bonta, et al., City and County of San Francisco Case No. CGC-02- 
408260. 

 
AUTHORITY: Section 20 Health and Safety Code; and Sections 14105, 14105.15 and 
14124.5, Welfare and Institutions Code. 

 
REFERENCE: Sections 14086, 14105 and 14105.15, Welfare and Institutions Code; 
and Chandler Regional Medical Center, et al., v. California Department of Health 
Services; Diana M. Bonta', et al. and Arizona Burn Center, et al., v. California 
Department of Health Services; Diana M. Banta', et al. City and County of San 
Francisco, Case Nos. CGC-01-324400 and CGS-02-408260. 

 
COMMENTS: Any written comments pertaining to these regulations, regardless of the 
method of transmittal, must be received by the Office of Regulations by 5 p.m. on 
January 30, 2009, which is hereby designated as the close of the written comment 
period. Comments received after this date will not be considered timely. Persons 
wishing to use the California Relay Service may do so at no cost. The telephone 
numbers for accessing this service are: 1-800-735-2929, if you have a TDD; or 1-800- 
735-2922, if you do not have a TDD. Written comments may be submitted as follows: 

 
1. By mail or hand-delivered to the Office of Regulations, Department of 

Health Care Services, MS 0015, 1501 Capitol Avenue, P.O. Box 997413, 
Sacramento, CA 95899-7413. It is requested but not required that written 
comments sent by mail or hand-delivered be submitted in triplicate; or 



2. By fax transmission: (916) 440-7714; or 
 
3. By email to regulations@dhcs. ca.gov (it is requested that email transmissions 

of comments, particularly those with attachments, contain the regulation 
package identifier "DHCS-04-006" in the subject line to facilitate timely 
identification and review of the comment). 

 
All comments, including email or fax transmissions, should include the author's name 
and U.S. Postal Service mailing address in order for the Department to provide copies 
of any notices for proposed changes to the regulation text on which additional 
comments may be solicited. 

 
INQUIRIES: Inquiries regarding the substance of the proposed regulations described 
in this notice may be directed to Charles Chan of the Safety Net Financing Division at 
(916) 552-9694. 

 
All other inquiries concerning the action described in this notice may be directed to 
Ben Carranco of the Office of Regulations at (916) 440-7766, or to the designated 
backup contact person, Lynette Cordell, at (916) 650-6827. 

 
CONTACTS: In any inquiries or written comments, please identify the action by 
using the Department regulation package identifier, DHCS-04-006. 

 
AVAILABILITY OF STATEMENT OF REASONS AND TEXT OF REGULATIONS: The 
Department has prepared and has available for public review an initial statement of 
reasons for the proposed regulations, all the information upon which the proposed 
regulations are based, and the text of the proposed regulations. The Office of 
Regulations, at the address noted above, will be the location of public records, 
including reports, documentation, and other material related to the proposed 
regulations (rulemaking file). In addition, a copy of the final statement of reasons 
(when prepared) will be available upon request from the Office of Regulations. 

 
Materials regarding the action described in this notice (including this public notice, the 
regulation text, and the initial statement of reasons) that are available via the Internet 
may be accessed at www.dhcs.ca.gov by clicking on the Decisions Pending and 
Opportunity for Public Participation link (from the left menu), then selecting  he 
Proposed Regulations link. 

 
In order to request a copy of this public notice, the regulation text, and the initial 
statement of reasons be mailed to you, please call (916) 440-7695 (or California 
Relay at 711/1-800-735-2929), or email regulations@dhcs.ca.gov, or write to the 
Office of Regulations at the address noted above. Upon specific request, these 
documents will be made available in Braille, large print, and audiocassette or computer 
disk. 

 
AVAILABILITY OF CHANGED OR MODIFIED TEXT: The full text of any regulation 
which is changed or modified from the express terms of the proposed action will be 

regulations@dhcs.ca.gov

www.dhcs.ca.gov

regulations@dhcs.ca.gov,

Website: www.dhcs.ca.gov
Mailto: regulations@dhcs.ca.gov


made available by the Department's Office of Regulations at least 15 days prior to the 
date on which the Department adopts, amends, or repeals the resulting regulation. 

 
FISCAL IMPACT ESTIMATE: 

 
A. Fiscal Effect on Local Government: None 

 
B. Fiscal Effect on State Government: $666,000. The proposed regulations are 

effective for dates of service on or after January 1, 2004, and reflect rate increases 
with a total fiscal impact of $1,332,000, Total Funds ($666,000, General Funds) 
annually. Funds were available in the 2005 Budget Act for these regulations. 

 
C. Fiscal Effect on Federal Funding of State Programs: $666,000. The proposed 

regulations are effective for dates of service on or after January 1, 2004, and reflect 
rate increases with a total fiscal impact of $1,332,000, Total Funds ($666,000, 
General Funds) annually. Funds were available in the 2005 Budget Act for these 
regulations. 

 
D. All cost impacts, known to the Department at the time the notice of proposed action 

was submitted to the Office of Administrative Law, that a representative private 
person or business would necessarily incur in reasonable compliance with the 
proposed action: The agency is not aware of any cost impacts that a representative 
private person or business would necessarily incur in reasonable compliance with 
the proposed action. 

 
E. Other Nondiscretionary Cost or Savings Imposed on Local Agencies: None 

 
DETERMINATIONS: The Department has determined that the regulations would not 
impose a mandate on local agencies or school districts, nor are there any costs for 
which reimbursement is required by Part 7 (commencing with Section 17500) of Division 4 
of the Government Code. 

 
The Department has made an initial determination that the regulations would not have a 
significant statewide adverse economic impact directly affecting business, including the 
ability of California businesses to compete with businesses in other states. 

 
The Department has determined that the proposed regulations would not significantly 
affect the following: 

 
(1) The creation or elimination of jobs within the State of California. 

 
(2) The creation of new businesses or the elimination of existing businesses within the 

State of California. 
 
(3) The expansion of businesses currently doing business within the State of 

California. 
 
The Department has determined that the proposed regulations will not affect small 
businesses. Provider participation in the Medi-Cal program is voluntary. These 



proposed regulation changes will not result in any new reporting, compliance or record 
keeping requirements for providers participating in the Medi-Cal program. This rate 
methodology will not alter the scope of Medi-Cal program benefits. 

 
The Department has determined that the proposed regulations will not affect housing 
costs. 

 
ADDITIONAL STATEMENTS AND COMMENTS: In accordance with Government 
Code Section 11346.5(a)(13) the Department must determine that no reasonable 
alternative considered by the Department or that has otherwise been identified and 
brought to the attention of the Department would be more effective in carrying out the 
purpose for which the action is proposed or would be as effective and less 
burdensome to affected private persons than the proposed action. 

 
No hearing has been scheduled; however any interested person or his or her duly 
authorized representative may request in writing, no later than 15 days prior to the 
close of the written comment period, a public hearing pursuant to Government Code 
Section 11346.8. 

 
For individuals with disabilities, the Department will provide assistive services such as 
sign-language interpretation, real-time captioning, note takers, reading or writing 
assistance, and conversion of public hearing materials into Braille, large print, 
audiocassette, or computer disk. To request such services or copies in an alternate 
format, please call or write: Susan Pierson, Office of Regulations, MS 0015, P.O. Box 
997413, Sacramento, CA 95899-7413, voice (916) 440-7695 and/or California Relay 
711/1-800-735-2929. Note: The range of assistive services available may be limited if 
requests are received less than ten business days prior to a public hearing. 

DEPARTMENT OF HEALTH CARE SERVICES 

DHCS-04-006 
Dated: October 28, 2008 

 
*Signed 
Sandra Shewry 
Director 
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INITIAL STATEMENT OF REASONS 
 
 
Welfare and Institutions (W&I) Code Section 14124.5 authorizes the director of the 
Department of Health Care Services (the Department) to adopt, amend or repeal 
regulations as necessary and proper to carry out the purposes of and intent of the statutes 
governing the Medi-Cal program. 

 
W&I Code Section 14105(a) requires the Department to adopt regulations that include the 
rates of reimbursement for non-contract services that the Medi-Cal program pays for 
within the Medi-Cal schedule of benefits set forth in W&I Code Section 14132. W&I Code 
Section 14105.15(e), specifically addresses reimbursement for acute care hospital 
inpatient services provided by out-of-state hospitals to Medi-Cal eligible 
beneficiaries. 

 
On April 21, 2004, the City and County of San Francisco Superior Court issued a 
judgment pursuant to stipulation in the consolidated cases of Chandler Regional Medical 
Center, et al. v. California Department of Health Services; Diana M. Bontá, et al., City and 
County of San Francisco Case No. CGC-01-324400 and Arizona Burn Center, et al. v. 
California Department of Health Services; Diana M. Bontá, et al., City and County of San 
Francisco Case No. CGC-02-408260. 

 
The plaintiffs in each of the above lawsuits challenged the validity of Medi-Cal ratesfor 
acute care hospital inpatient services, provided by out-of-state hospitals to Medi-Cal 
eligible beneficiaries. In accordance with the judgment that resolved the lawsuits, these 
regulations are necessary to implement rate changes for these services. The above 
judgment was based on a settlement entered into by the Department and the plaintiffs in 
the lawsuits. 

 
This proposed regulatory action amends California Code of Regulations (CCR), Title 22, 
Section 51543 to comply with the court judgment by providing that out-of-state hospital 
inpatient services, which have been certified for payment at the acute level and which are 
either of an emergency nature or for which prior Medi-Cal authorization has been 
obtained, shall be reimbursed the current statewide per diem average of contract rates for 
acute inpatient hospital services provided by California contract hospitals with at least 300 
beds or the out-of-state hospital’s actual billed charges, whichever is less. 

Specifically, the contract rates are those negotiated by the California Medical Assistance 
Commission (CMAC). Pursuant to W&I Code Section 14165.9, CMAC  annually  reports 
to  the  California  Legislature  the  average  of  such  rates as of December 1 
of the prior calendar year. The court judgment defines the term “current” to mean “the 
most recent per diem average as of December 1 of the prior calendar year of the contract 
rates for California hospitals with at least 300 beds that CMAC has reported to the 
Legislature.” Therefore, the average per diem contract rate in effect on December 1 
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in a particular calendar year for California contract hospitals with at least 300 beds shall be 
the maximum rate paid to out-of-state hospitals for dates of service beginning January 1 
of the following calendar year. 

Basis for Amended Rate Methodology 
 
The primary evidentiary basis for the change in regulations consists of the stipulated 
judgment ordering the Department to implement the agreed upon methodology. 
Specifically, the revised methodology is supported by the following considerations. 

 
W&I Code Section 14105.15(e) provides for the reimbursement for out-of-state acute 
inpatient hospital services and was enacted in 1992. Section 14105.15(e) provides that: 

 
“Notwithstanding any other provision of law, reimbursement for out-of-state 
acute care inpatient hospital services provided to Medi-Cal beneficiaries 
shall not exceed the current statewide average of contract rates for acute 
inpatient hospital services negotiated by the California Medical Assistance 
Commission or the actual billed charges, whichever is less.” 

 
W&I Code Section 14165.9 was enacted in 1982. Subsection (d) directs CMAC to report 
annually to the Legislature the average per diem rate received by contract hospitals, as 
of December 1 of the preceding year, in the following categories: 

 
(1) Statewide. 
(2) By standard consolidated statistical area, as defined by the most recent United 

States Census. 
(3) By that portion of the state not included within a standard 

consolidated statistical area. 
(4) Statewide by hospitals with 1-99 beds, 100-299 beds, and over 300 beds. 

 
When W&I Code Section 14105.15(e) was enacted in 1992, CMAC had already been 
annually reporting the latest statewide average of contract rates to the Legislature as 
required by W&I Code Section 14165.9. Moreover, when the Department implemented 
W&I Code Section 14105.15(e), it interpreted the phrase “current statewide average of 
contract rates” negotiated by CMAC to mean the most recent “statewide” average of 
contract rates that the Legislature had been receiving in annual reports from CMAC. 

 
The statewide average per diem contract rate that CMAC annually reports to the 
Legislature is an unweighted average of each California contract rate in effect as of the 
prior December 1. In the lawsuits, the plaintiff out-of-state hospitals argued that the 
“statewide average of contract rates” pursuant to W&I Code Section 14105.15(e) should 
be a weighted statewide average of contract rates (i.e. weighted by volume of Medi-Cal 
patient days provided.) Data reviewed during the litigation indicated that the CMAC 
reported statewide average of contract rates for California contract hospitals with 300 
beds or more is comparable to the weighted statewide average of contract rates for all 

Statewide by hospitals with 1-99 beds, 100-299 beds, and over 300 beds.
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California contract hospitals. Thus, the parties stipulated to a court judgment resolving this 
litigation, which requires that the rate pursuant to W&I Code Section 14105.15(e) shall be 
based on the most recent CMAC reported statewide average of the contract rates for 
California contract hospitals with 300 beds or more. 

 
To implement the Medi-Cal rate methodology required by the court judgment, the following 
changes are made to CCR, Title 22, Section 51543. Out-of-State Hospital Inpatient 
Services Reimbursement: 

 
This section is amended to implement paragraph 3 on pages 3-4 of the judgment which 
states how the Department shall reimburse out-of-state hospitals for inpatient services. 
Specifically, the judgment requires that for days of service on or after January 1, 2004, 
“Medi-Cal covered acute care hospital inpatient services provided by out-of-state hospitals 
to Medi-Cal eligible beneficiaries shall be reimbursed the current statewide per diem 
average of contract rates for California hospitals with at least 300 beds or the out- of-state 
hospital’s actual billed charges, whichever is less.” 

 
This section is also amended to include a reference to W&I Code Section 14165.9that 
specifies CMAC’s reporting requirements to the Legislature. This language is needed to 
clarify the origin of the “statewide per diem average of contract rates for California 
hospitals with at least 300 beds.” 

 
In accordance with the judgment, Section 51543 is also amended to define the term, 
“current,” to mean “the most recent per diem average of the contract rates for California 
contract hospitals with at least 300 beds that CMAC has reported to the Legislature.” For 
example, for calendar year 2004, the rate payable to out-of-state hospitals pursuant to the 
court judgment would be the average per diem contract rate in effect on December 1, 
2003, for California contract hospitals with 300 or more beds as reported by CMAC to the 
Legislature. 

 
Additionally, subsection (b) is being removed because the Department has determined 
that it is not necessary. This subsection was part of the payment methodology for out- of- 
state hospital rates that was in effect prior to October 1992. That payment methodology 
was more complicated (containing five alternative payment rate methodologies depending 
upon the information provided to the Department by an out- of-state hospital). Thus, there 
was an obvious need to have a process in which an out- of-state hospital could request an 
administrative adjustment if the hospital believed the Department had established the 
hospital's rates using the incorrect payment methodology among the five that existed prior 
to October 1992. When the Department changed to the current payment methodology, it 
apparently overlooked the fact that subsection (b) was no longer necessary. 

 
Under the payment methodology that has been in effect since October 1992 and the new 
methodology enacted by this regulatory action, there is only one possible rate that the 
Department establishes. The provider will be paid the “current” CMAC rate, as 
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defined, unless the amount it bills the Department is less. Thus, there is no longer any 
need for requesting an administrative adjustment. 

 
STATEMENTS OF DETERMINATION 

 
ALTERNATIVES CONSIDERED 

 

The Department has determined that no reasonable alternative considered by the 
Department or that has otherwise been identified and brought to the attention of the 
Department would be more effective in carrying out the purpose for which this action is 
proposed, or would be as effective and less burdensome to affected private persons than 
this proposed action. 

 
LOCAL MANDATE DETERMINATION 

 

The Department has determined that the proposed regulations would not impose a 
mandate on local agencies or school districts, nor are there any costs for which 
reimbursement is required by Part 7 (commencing with Section 17500) of Division 4 of the 
Government Code, nor are there other non-discretionary costs imposed. 

 
ECONOMIC IMPACT STATEMENT 

 

The Department has made an initial determination that the proposed regulations would not 
have a significant statewide adverse economic impact directly affecting businesses, 
including the ability of California businesses to compete with businesses in other states. 

 
The Department has determined that the proposed regulations would not significantly 
affect the following: 

 
(1) The creation or elimination of jobs within the State of California. 

 
(2) The creation of new businesses or the elimination of exiting businesses within 

the State of California. 
 
(3) The expansion of businesses currently doing business within the State of California. 

 
DETERMINATION WHETHER REGULATION AFFECTS SMALL BUSINESSES 

 

The Department has determined that the proposed regulations will not affect small 
businesses. 

 
Provider participation in the Medi-Cal program is voluntary. These proposed regulation 
changes will not result in any new reporting, compliance or record keeping requirements 
for providers participating in the Medi-Cal program. This rate methodology will not alter the 
scope of Medi-Cal program benefits. 
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HOUSING COST IMPACT STATEMENT 
 

The Department has determined that the proposed regulations will not affect housing 
costs. 



 

 
 

METHOD OF INDICATING CHANGES 
 

This Accessible PDF version of the proposed regulation text includes the phrase [begin 
underline] at the beginning of each addition, [end underline] at the end of each addition, 
[begin strikeout] at the beginning of each deletion, and [end strikeout] at the end of each 
deletion. 

 

A standard PDF version of this proposed regulation text is also available on the Department’s 
Office of Regulations Internet site. 
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(1) Amend Section 51543 to read: 
 
 
 

§ 51543. Out-of-State Hospital Inpatient Services Reimbursement. 
 

[begin strikeout](a)[end strikeout] Out-of-state [begin strikeout]inpatient[end strikeout] 
 

hospital [begin underline]inpatient[end underline] services which have been certified for 
 

payment at the acute level and which are either of an emergency nature or for which 

prior Medi-Cal authorization has been obtained, shall be reimbursed [begin strikeout]at 

an amount not to exceed[end strikeout] the current statewide [begin underline]per 
 

diem[end underline] average of contract rates for acute inpatient hospital services [begin 
 

strikeout]negotiated by the California Medical Assistance Commission or the actual billed 
 

charges,[end strikeout] [begin underline]provided by California hospitals with at least 300 
 

beds or the out-of-state hospital’s actual billed charges,[end underline] whichever is 
 

less. [begin underline]The term, “current,” as used in this paragraph means the most 
 

recent per diem average as of December 1 of the prior calendar year of the contract 
 

rates for California hospitals with at least 300 beds that the California Medical Assistance 
 

Commission has reported to the Legislature pursuant to Welfare and Institutions Code 
 

Section 14165.9. Therefore, the average per diem contract rate in effect on December 1 
 

in a particular calendar year for California contract hospitals with at least 300 beds shall 
 

be the maximum rate paid to out-of-state hospitals for dates of service beginning January 
 

1 of the following calendar year.[end underline] 
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[begin strikeout](b) Hospitals may request an administrative adjustment to the rate 
 

within 60 days of notice of payment. The request, which must be in writing, to the 
 

Department of Health Services, Hospital Reimbursement Unit, 715 P Street, P.O. Box 
 

942732, Sacramento, CA 94234-7320. The decision on the administrative adjustment 
 

shall be final and not subject to further appeal.[end strikeout] 
 
 
 
 
 

NOTE: Authority cited: [begin underline]Section 20 Health and Safety Code; and[end 
 

underline] Sections 14105, 14105.15 and 14124.5, Welfare and Institutions Code. 

Reference: Sections 14086, 14105 and 14105.15, Welfare and Institutions Code; [begin 

strikeout]Statutes of 1992, Chapter 722, Section 89.[end strikeout] [begin underline]and 

Chandler Regional Medical Center, et al., v. California Department of Health Services; 
 

Diana M. Bonta’, et al. and Arizona Burn Center, et al., v. California Department of 
 

Health Services; Diana M. Bonta’, et al. City and County of San Francisco, Case Nos. 
 

CGC-01-324400 and CGS-02-408260.[end underline] 
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