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9A—-PROPERTY HELD IN LIFE ESTATE

SCOPE:

This procedure section defines the terms used when referring to a “life estate” and provides instructions
regarding the methods for determining the value of real and personal property held in nonexempt life estates
or the values needed for transfer of property purposes.

. <NOTE: Life estates may be exempt as the principal residence if any of the conditions of
Title 22, California Code of Regulations {CCR), Section 50425(c) exist.

BACKGROUND:

A [fe estate is an interest in real or personal property whose duration is limited to the life of
the person holding it, or the lives of one or more other designated persons. Generally, a life
estate entilies the owner of the life estate fo possess, use, and obtain profits from the property
as long as hefshe lives. Actual ownership of the property is passed to another individual., A
purchaser of the property would have to buy the property subject fo the life estate, unless the
{ife estate was also sold.

A fife estate is a legal arrangement which may be created by any method of voluntary transfer of ownership
permitted by iaw, for exampie, deed or testamentary will. Title 22, CCR, Section 50442, states that a life estate
interest in real property shall be considered real property and a fife estate interest in personal property shali be
considered personal property. Procedures for determining the value of a life estate are based on whether the
life estate is one or more of the following:

v revocable, or
v/ irevocable, and -

7 whether the applicant/beneficiary was the owner of the property contained in the life estate when title
of the property was transferred and the Iife estate was established.

Life estates held by Medi-Cal clients are often exempt as the principal residence. In many cases the
appiicant/owner of the property will grant a remainder (future) interest in his/her property to another individual(s)
and reserve a life estate interest for him/erself. Frequently a life estate is created upon the death of one
spouse from his/her separate properly. The deceased spouse bequeaths the ownership of the property toa
son or daughter but grants the surviving spouse a fife estate interest in the property so that the surviving spouse
may continue to live in the property for the remainder of his/her fife.

Generally a fife estate guarantees the life tenant/beneﬁaaryme right to make full use of the property for as long
as hesshe fives and the right to income (if any) earned from the property. Some life estates may be restricted,

however. Some may require the life estate owner to actually reside on the property and may not allow the
property to be rented. Some entitie the remainderman (see definition below) to any and all income from the
property. Some also require the remainderman to pay part or all of the maintenance, taxes or other expenses
related to the property rather than the fife tenant. The document granting the life estate should reflect any
restrictions, if they exist, and must be viewed by the EW.

50425
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Although iife estates in the strict legal definilion, refer only to estates in real property, common usage of the
term also refers to interests in personal property based on the life of the life tenant or some other person(s).
For example, a brother could put cettificates of deposit into a life estate for a sister so that she may receive the
interest income for the rest of her life, with the actual cerlificates of deposit reverting to the brother’s chiidren
upon the death of the sister.

DEFINITIONS:

. LIFE ESTATE - An interest in real or personal property whose duration is limited to the ifetime of
a person holding it, or to the fifetime of one or more cther designated persons. |t is aiso not
essential that the words “life estate” be used when a life estate is created. Other phrases
commoniy used are:

1. “To person A for the term of his/her fife”,
2. “Person A reserves the possession or use of the property for the term of person A's
lifetime”,

3. “To person A for the life of person X", or
4. “To person A, but on person A's death to go to person B and his/er heirs.”

. LIFE TENANT/BENEFICIARY - The person who holds a life estate interest. The life tenant/beneficiary
need not be the same person as the grantor.

. GRANTOR/TRUSTOR - The person who owns property and gives a life estate to a life tenant with a
future interest to one or more remainderman. The grantor may reserve a life estate interest
for someone other than him/herself.

. REMAINDERMAN - The person(s) who owns the property subject to the life estate and who s entitied
to the use of the property once the life estate ends (usually upon the death of the life tenant).
Remainderman have a remainder interest or future interest (Le., right to use or right to income)

in the property.
- REVOCABLE - A fife estate which can be revoked or terminated by its own terms.
. IRREVOCABLE - A life estate which cannot, in any way, be revoked by its own terms.
IMPLEMENTATION:

Counties shall implement the use of the revised Life Estate Value Table, (based on the California State Gift
Inheritance Tax Formula and the Intemnal Revenue Service Actuarial Table) per Title 22, CCR, Section 50442,
included here, on June 1, 1996, at application and redetermination. No potential overpayments shall be
calcuiated. When a fife estate results in ineligibility due to excess resources, counties shall issue an adequate
“10-day nofice and take action on a prospective basis only.

VERIFICATION:

Obtain a copy of the legal document which created the life estate. This is usually a grant deed.
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,TREATMENT:

The value of a fife estate must be calculated as part of the eligibility determination when:

1. The life estate is a nonexempt resource; or

2. The nonexempt fife estate was transferred and the fransfer is determined to be a disqualifying
transfer. A determination must be made as to whether adequate consideration was received
for the transfer; or _

3. Nonexempt property was transferred with retention of life estate. The value of the life estate

. is needed to determine the amount of consideration received for the property transfer.

CALCULATING THE VALUE OF A LIFE ESTATE:

Tile 22, CCR, Section 50442, states that a fife estate interest in real property shall be considered real property
and a fife estate interest in personal property shall be considered personal property.

The three different sets of criteria for determining the value of a life estate for Medi-Cal eligibility purposes are
as follows. -

REVOCABLE LIFE ESTATE: The net market value of a revocable life estate is determined by
using the net market value of the property on which the fife estate is
held if alf of the following conditions exist.

4 The life estate is revocable by someone in the
MFBU or the community spouse, and

4 The MFBU member or community spouse was the
- owner of the property when the life estate was
‘established, and

4 The MFBU member or community spouse &
retaining a life estate interest in the property.

To determine the net market vaiue of a revocable life estate:

a. Determine the current market vaiue of the property in accordance with Title 22, CCR,
Section 50412 (i.e., assessed value or appraised value).

b. Deduct all encumbrances of record from the market vaiue to determine the net market value
of the property in accordance with Tile 22, CCR, Section 50415.
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INALl OTHER CASES: ‘The net market value of the fife estate is determined by using the “Life Estate
Value Tables”. The following are some examples of when to use this
method.

v The life estate is irrevocable.

v The MFBU member or community spouse was not the owner of the
property when the life estate was established.

e The Hfe estate is revocable, but not by anyone in the MFBU or the
community spouse.

To determine the net market value of life estates "in all other cases” using the “Life Estate Value Table™

a. Determine the current market value of the property in accordance with Title 22, CCR,
Section 50412 (i.e., assessed value or appraised value).

b. Deduct the all encumbrances of record from the market value to determihe the net market
value of the property in accordance with Title 22, CCR, Section 50415.

c. Using the “Life Estate Value Table", determine the fife estate value factor based upon the fife
tenant’s current age. :

d. Muttiply the fife estate value factor by the net market value found in b (above).

QNOTE: A lesser value will be used if the applicant or beneficiary provides an appraisal of the
ife estate with a lesser value, determined by a party gualified to appraise life estates,
Le,, a real estate appraiser, bank, savings and loan association, credit union, licensed
loan or mortgage broker.

s+ Example: Mrs. Jones is 85 years old and has entered a long-term care facility. She does not intend

to return to her home. No family member is living in the home. Her deceased sister had
granted Mrs. Jones a [ife estate interest in the home and Mrs. Jones lived in it prior to entering
longterm care. The ffe estate is not otherwise exemnpt as a principal residence in
accordance with Section 50425(c). The value of her life estate interest, which is now
considered other real property and not her principal residence, must be determined for
utilization purposes. The net market vaiue of the real property is $20,000. The property is
unencumbered.

=+ Discussion: Since Mrs. Jones is 85 years, her fife estate value factoris .35359. The value of her life
estate is ($20,000 x .35359 =) $7,071.80. The value of her life estate interest must be
utilized in order for her to have a $6,000 exemption. In accordance with Title 22, CCR,
Section 50427(c)(2), the net market value in excess of $6,000 (in this exampie $1,071.80)
shall be included in the property reserve. '

DETERMINATION OF PASTVALUE: To determine the value of a life estate at a ime in the past when a
.nonexempt property transfer occurred:

a. Determine the market value in accordance with Title 22, CCR, Section 50412 (i.e., assessed
value or appraised value) at the time of transfer.

50425 . '
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b. Deduct the all encumbrances of record at the time of the transfer from the market vaiue to
determine the net market vaiue of the property.

c. Use the "Life Estate Value Table™ to determine the life estate value factor based on the life
tenant's age at the time of transfer.

d. Multiply the life estate value factor by the net market value found in b (above).

s+ Example: Mr.Johnson, age 83, ransferred his nonexempt, second home jother real property (ORP)] to
his son one year ago prior to applying for Medi-Cal. Mr. Johnson retained a irrevocable life
estate interest in the ORP. In order to compute the value of the property transferred, the value
of the life estate interest at the time the property was transferred must be determined. The
period of ineligibility can then be determined. The assessed value of Mr. Johnson's ORP at
the trme it was transferred was $19,000. Encumbrances of record totaled $4,000 at the time
of the transfer; therefore the net market value of the property was $15,000.

% Discussion: Mr. Johnson was 82 years old when he transferred ownership to his son. The life estate value
factor for an 82 year old is .40295. The value of Mr. Johnson's [ife estate interest at the time
of the transfer was ($15,000 x .40295 =) $6,044.25. The value of the life estate is subtracted
from the net market vaiue of the ORP at the time of the transfer, to determine the value of the
ORP transferred without receipt of adequate consideration ($15,000 - $6,044 .25 = $8,955.75).
The remaining amount, $8,855.75, is used to determine the period of ineligibility in accordance
with draft regulation Sections 50411.3 and 50411.5 in ACWDL 90-01.
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SECTIONNO.: 50442 MANUAL LETTERNO.: 167 DATE: 8/20/96 SA-5







MEDI-CAL ELIGIBILITY PROCEDURES MANUAL

LIFE ESTATE SUMMARY CHART

Status of Property | Status of Life Treatment Example
Transferred Estate '
Property Was Exempt Life Estate Exemnpt Nothing to Count / No Real Property Exempt
Disqualifying Transfer Principal Residence
Transferred and
Exempt Life Estate
Retained
Property Was Exempt Life Estate Not Exempt | Value Life Estate / No Real Property Exempt
’ Disqualifying Transfer Principal Residence
Transferred and Life
Estate Retained But
Currentiy No Intent to
Retum
Property Was Not Life Estate Exempt Potentially Disqualifying | Other Real Property
Exempt Transfer / Value Both Transferred and Life
the Life Estate and the | Estate Retained /
Property Transferredto | Became Principal
Determine Adequate Residence
Consideration / Value of
Life Estate Not included
in the Property Reserve
Property Was Not Life Estate Not Exempt | Potentially Disqualifying | Other Real Property
Exempt Transfer / Value Both Transferred and Life
the Life Estate andthe | Estate Retained with
Property Transferred to - | Right to Rental income
Determine Adequate
Consideration / Value of
Life Estate Inciuded in
Property Reserve /
Utilization
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4IFE ESTATE VALUE TABLE -

Based on the California State Gift Inheritance Tax Formula and the internal Revenue Service Actuarial Table
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OCO~NOONHL WN -

10{l The undersigned grantor declares: No taxable Consideration. FOR]
11}JA VALUABLE CONSIDERATION, receipt of which is hereby
12jjacknowledged,

Grantor - 14

Remainderman -»
20
Description of _ 21
Property -» 22
23
24
25
Creation of Life Estate 26
by and for Grantor = 27
(Life Tenant/ 28
Beneficiary) 298

30
31
32
33

35
36
37
38

SAMPLE : LIFE ESTATE

Recording Requested By

And When Recorded Mail To:
Attorney at Law
Sacramento, CA 95728

Mail Tax Statement to:
Sacramento, CA 95728

NAME OF GRANTOR

Lot in Block , as shown and designated on the map
entitled " Subdivision "~ per map thereof on filgf
in the Office of the Recorder of the County of Sacramento, State of
California, in Map Book, Cities and Towns, at page

on ;

Grantor reserves the exclusive possession and the use and
enjoyment in her own right of the rents, issues, and profits of the
property described in this deed for the term of her lifetime.

(Signature of Grantor)

State of California

County of Sacramento

On July 3, 1895, before me, the
undersigned, a Notary Public in

and for said State, personally

appeared, known to me to be the
person whose name is subscribed to
within the instrument and acknowiedged
that she executed the same.

SECTION NO.: 50425, 50442
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9B — MOTOR VEHICLES

In accordance with the McKnight vs. McMahon court order, counties have the responsibility
to determine a reasonable value for motor vehicles. The applicant does not need to obtain
three appraisals by auto dealers, insurance adjustors, or personal property appraisers.
Some of the methods which may be used to determine the reasonable value include, BUT
ARE NOT LIMITED TO:

e The market value determined by the wholesale “Kelley Blue Book”, the Kelley Blue
Book’s Website: http://www.cars.com/go/kbb/kbbinput.jsp

e The market value determined by the “National Auto Dealers Association (NADA)
Guide”, Website:
http://www.nadaguides.com/autohome2.aspx?Lnk=1&wSec=10&wPr=0&wPg=2111

¢ An estimate of market value obtained by the applicant from a disinterested
knowledgeable source.

or;
e DMV Vehicle License Fee Rate Table: You must type in the link exactly as seen below:

Note: There are two underscores (_) in the link.
http://www.dmv.ca.gov/forms/reg/vif _chart 2005.pdf

For counties who do not have Internet access, any reasonable estimate of value may be
used to determine the estimated value. The eligibility worker must document the case
record.

The Vehicle License Fee Rate (VLF) chart is updated by the Department of Motor Vehicles
and not by the Department of Health Services. The current 2% VLF chart has now been
replaced with a .65% VLF chart. This percentage change has superseded prior instruction
in CCR Title 22, Section 50485. No longer will the license fee be multiplied by $50 to
derive the market value of the motor vehicle.

The new procedure for determining the market value of a motor vehicle shall be determined
by the following process (Note: The VLF chart is just one method of obtaining a
reasonable value):

1. Determine the class of the motor vehicle.

2. Determine the year the motor vehicle was purchased. (Note: This could be initial
purchase of a new vehicle or resale date.)

3. Divide the vehicle license fee by .0065, NOT .65.

4. Subtract any encumbrances of record from the market value. This is the net
market value.

SECTION NO.: 50402, 50427 MANUAL LETTER NO.: 301 DATE: 02/07/06 9B-
1

50461, 50463
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(Note: Do not use the monthly prorated vehicle license fee portion of the chart.)

MOBILE HOMES

Title 22, Section 50167(a)(7)(H), states that the market value of real property other than
principal residence is to be verified. (Note: Counties need NOT determine the market
value of an exempt principal residence.) Mobile homes that are not the principal residence
(i.e. not exempt) shall be valued in accordance with Title 22, Section 50427 (Other Real
Property) or Section 50463 (Boats, Campers, Trailers). The DMV is responsible for
registering all motor vehicles. The Department of Housing and Community Development
(DHCD) is responsible for registering mobile homes and trailers.

SECTION NO.: 50402, 50427 MANUAL LETTER NO.: DATE: 9B-
2
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VEHICLE UCENSE FEE RATE TABLE

The Vehicle License Fee Rate Table, Form Reg. 360. is used to determine vehicle license fee amounts. It
is divided into two parts. "Full Year Vehicie License Fees™. and “Monthly Prorat_ed Vehicle License Fees”.

The first part is a table of full year vehicle license fee amounts applicable to any vear of saie or vehicle
license fee classification immediately adjacent to their respective two letter codes.

The second part is a table of annual fee amounts ranging from $1 through $1.926 which has been prorated
on a monthly basis. Full year vehicle license fee amounts for the current year are iocated in the “12 Month”
column. :

UPDATING:

The full year parnt of this table is to be updated each 1 Jan by entering the proper columnar headings in
penct.

Exampies:
For 1992

Enter current year in this column.
nF 3 VLF
CLASS 1932 1991 1990 | 1983 | 1988 1987 | 1986 1985 1984 | 1983 CLASS

" 7 -
- 7 -

For 1993
e 1 <] 1 11 1T 1. T .7 7 71T =1
CLASS 1953 1992 1991 | 1990 | 1989 1988 | 1987 1586 | 1985 | 1984 CLASS
AA AA
AB AB
AC AC
— e ]

IMPORTANT:

1. Asterisk year (*-yr.) and class code on the registration form are the factors which determine the
vehicle license fee. When no asterisk year has been assigned. the year first sold should be used.

2. To determine prior year vehicle license fees from a table which has been updated for the current

-~ year, move one column to the ieft for EACH prior year, i.e. 1991 vehicle license fees for a vehicle

assigned asterisk year or year first sold 1987 would be tocated in the- 1988 column of a table
updated for the year 1992.

SECTIONS: 504681, 50483 MANUAL I FTTER NN . 3085 ———ae
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9C — STATE RENTER'S CREDIT

This section contains information and procedures regarding the treatment of l
renter's credit payments received by medically needy and medically indigent
Medi-Cal beneficiaries.

1. Background

Revenue and Taxation Code, Section 17053.5, establishes a state credit
against net state taxes for qualified renters. There is no prohibition
against public assistance recipients receiving a State Renter's Credit.
Married couples, heads of households, and surviving spouses are entitled
to a credit of up to $137. Other individuals may claim a credit of up
to $60.

Welfare and Institutions Code, Section 11008.4, provides that remter's
credits as defined in Section 17053.5 of the Revenue and Taxation Code
shall not be considered as income or resources for public assistance
purposes.

2. Procedures

Renter's credit payments should be exempt as income in the month of
receipt and exempt as a resource in following months for all Medi-Cal
applicants and beneficiaries. The renter's credit is available
either as a credit against income tax due or a cash payment in the
absence of a tax liability.

If both a state income tax refund and a renter'’s credit payment are due,
the two sums will be issued via one tax refund check. Only that portion of
a check which is the renter's credit is exempt. The remainder of the tax
refund must be treated as property in accordance with Title 22, California
Administrative Code, Section 50454.

In those instances where it is determined that verification is required,
the eligibility worker must review a copy of the completed Individual

Income Tax Form 540 which will identify the -amount of the check that is
renter's credit. . .
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9D — LOANS REQUIRING REPAYMENT

Loans requiring vepayment and not exempt under Title 22, Section 50533, are
considered property in the month of receipt vather than income (Title 22,
Section 50483). The purpose of this section is to provide procedures for
determining if 2 loan requires repayment. The following loams are to be
considered property:

1. Commercial Loans

Commercial loans are usually negotiated between two or more individ-
uals, or between individuals and financial institutions such as banks
or finance companies, and involve-formal contracts. Such formal
contracts usually specify the borrower's promise to pay a designated
sum of money at a specified time upon demand.

If only a portion of the loan must be repaid, as may be the case with
certain nonexempt student loans, only the portion that must be repaid
is considered property in the month of receipt. The remaining portion
should be considered as income and apportioned in accordance with
Section 50517. ) '

2. Personal Loans

Personal loans are negotiated between private parties and are often
informal. They may involve oral or written agreements.

To be considered property for Medi-Cal purposes, a personal loan must
be based on an agreement (whether written or oral) which contains the
following components:

a. The borrower's acknowledgment of an obligation to repay (with or
without interest) and

b. Either:

(1) A timetable and plan for repayment (e.g., the borrower plams
to repay the loan when he/she receives future income) or

(2) The borrower's express intemnt to repay the loan by pledging
real or personal property or anticipated income as collat~
eral (e.g., the loan will be vepaid as soon as unemployment
insurance begins or employment begins).




¢. In the case of oral loams, a statement must be obtained from the
borrower and the lender which documents that the conditioms
listed above existed at the time the loan occurred.

3. . Home Equity Conversion (HEC) Plans

HEC plans allow homeowners age 65 and over to convert the equity in
their homes into cash without being forced to leave the home. This
enables elderly homeowners to increase their available monthly cash.
Since these plans are loans requiring repayment, the proceeds are to
be considered property.

Some HEC plans may provide that part of the purchase price of the home
be used to purchase an amnuity payable to the homeowner for life. The

payments from these shall be considered unearmed income pursuant to
Section 50507.

The Department anticipates an infrequent use of these plams by elderly
homeowners because the proceeds are counted as resources for Medi-Cal
eligibility purposes.

A summary of the most prevalent HEC plans is provided below. However,
there are endless variations of these plans, and each plan should be
examined on an individual basis. A copy of an individual's HEC plan
shall be contained in the file. :

a. Reverse Annuity Mortgage (RAM)

RAM HEC plans allow a homeowner to borrow, through a formal
mortgage contract, 60 to 80 percent of the appraised value of
the home equity for a specified period of time. - The homeowner
receives funds periodically for the duration of the lending
period. At the end of the lending period, the loan must be
.repaid.

b. Deferred Payment Loan (DPL)

The DPL is similar to a RAM but differs in the following ways:

(1) Rather than being used as a supplemental monthly income, the
proceeds from the DPL are used for some specific purpose,
such as payment of real estate taxes, home repairs, or major
personal expenses.




— . . S G ——— ——— ——— —————— ——— ———— —— — —— —— —————— ———————— —— ——— —

(2) The DPL is received from the lemder in one lump sum rather
than in periodic payments.

(3) The DPL is secured by placing a lien on the property, which
must be satisfied for sale of the property.

(4) The amount of the loan may be recovered from the estate upon
- the death of the homeowner.

c. Sale-~Leaseback

Sale~leaseback is an arrangement where an investor (buyer) purchases
the home from an elderly person (seller) and as part of the sales
agreement, leases the home back to the seller. The lease allows

the seller to live in the home either for life or until a specified
time.

The buyer usually pays the seller a down payment and monthly
installments on an interest-bearing promissory note. The interest
on the note is considered unearned income in the month of receipt.
If the note can be sold, it shall be counted as a resource under
Title 22, Califormia Administrative Code, Section 50441. The
buyer is responsible for payment of real estate taxes, major
maintenance costs, and casualty insurance. The value of these
in~kind items is not in-~kind support and maintenance to the
seller who is paying rent.

The seller pays the buyer rent. If the payments on the note are
.greater than the rental fee, the difference minus the interest
portion of the monthly payment will be treated as cash on hand
under Section 50451 and included in the property reserve (i.e.,
monthly note payment minus rent minus interest portion of monthly
note payment equals cash on hand).

d. Time Sale

In a Time Sale HEC Plan, an elderly homeowner contracts to sell
his/her home at death. In the weantime, he/she retains title and
the right of continued residence in the home. 1In effect, under
this arrangement, the homeowner retains a life estate.

The buyer usually agrees to pay property insurance, property
taxes, and certain maintenance and repair cost, plus a monthly
cash amount to the homeowner during his/her lifetime. These
proceeds shall be considered property coumversion whether paid in
cash or in kind.







9E —— PUBLIC LAW PAYMENTS
PROPERTY EXFMPTIONS

This section contains information and procedures regarding payments which
are received by Medi-Cal-only applicants or beneficiaries pursuant to
public laws. Unless otherwise specified, the public law payments in this

section are not counsidered as a resource for purposes of determining eligi-~

bility. The majority of these payments are made to low income persoms or

families for a specific purpose, and are therefore not available for current
medical needs. )

1.

— e - ——— S ——

PL 94-385 and PL 97-35 —— Home Energy Assistance

PL 94-385 provides for a Low Income Weatherization Assistance Program
(LIWAP) through the Department of Energy. PL 97-35 provides for a

. Low Income Energy Assistance Program (LIEAP) through the Department

of Bealth and Human Services. LIEAP is composed of the Emergy Crisis

Intervention Program (ECIP) and the Home Energy Assistance Program
(HEAP).

These programs provide payments either to the recipient or to vendors
oun behalf of the recipient for the purpose of home energy assistance
(e.g., heating, cooling, weatherization, blankets, storm doors, etc.).
These payments shall not be comnsidered income or resources.

PL 95-171 -—- Disaster Assistance

PL 95-171 provides for the exemption of any assistance in cash or in

kind furnished under federal statute specifically in conjunction with '

a presidentially declared disaster. Disaster assistance received in
cash is exempt for a period of nine months from the date the assis-
tance is originally received. The cash assistance resource exemption
may be extended for good cause for reasonable periods, not to exceed

an additional nine mwonths, where circumstances beyond the individual's

control prevented the use of the cash within the initial nine-month

period. This may occur in cases where property is damaged or destroyed,

and repair or replacement cannot be accomplished within the initial
nine-month period. Anytime such retained assistance is converted to
another form, its exemption under PL 95-171 ends and that resource
must be evaluated in accordance with Medi-Cal regulationms.

Any interest payments resulting from the retentionm of disaster funds
are also exempt. Individuals should be advised to retain these funds

in a separate account, rather than commingling them with other resources,

so the interest that accrues can be readily-identified and exempted .




3. PL 96-420 — Payments Distributed Under the Maine Indian Claims
Settlement Act of 1980

These are payments to specific tribes or bands of Indians to settle
their claims for owmership of land in the State of Maine. Section 9
(¢) of this Act prohibits the consideration of these payments as
income or resources or their use in any other basis for determining

eligibility or share of cost.

Section 50402 MANUAL LETTER NO. 94 (2/2/87) 9E-2
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9F -- LONG-TERM CARE INSURANCE - MEDI-CAL PROPERTY EXEMPTION

1. BACKGROUND:

State legislation was passed in 1980 and federal authorization was received in 1992 for the
development of the California Partnership for Long-Term Care.

The California Partnership for Long-Term Care is a five-year statewide demonstration project operated
within the Department of Health Services (DHS). The program is designed as a partnership between
the private and pubiic sectors and was developed with four goals:

* To educate the public of the facts about long-term care (LTC) risks and costs.

* To increase LTC insurance sales to middle income Californians who, without insurance,
become financially impoverished by paying the high cost for LTC services.

* To improve the quality and availability of high-quality LTC insurance at an affordabie price.

* To constrain Medi-Cal costs by reducing the number of individuals who “spend-down” because
of LTC expenses.

DHS has formed a partnership with private insurance conpanies to make available LTC insurance
poficies or certificates that will potentiaily reduce federal and state Medicaid costs and provide Medi-Cal
applicants/beneficiaries a Medi-Cal property exemption equai to the amount of benefits paid under a
Partnership approved LTC insurance policy. This exemption will be referred to as the Medi-Cal LTC
insurance exemption or the LTC insurance exemption.

The Medi-Cal property exemption for LTC insurance resuits in exempt
real and personal property equal to the sum of qualifying insurance
benefits paid through a Partnership approved LTC insurance policy or
certificate for qualifying LTC services on behalf of the Medi-Cal
applicant or beneficiary.

Qualifying insurance benefits are those paid under a certified LTC insurance policy or certificate for the
following services: LTC in nursing facilities, home and community based services, residential care
facifity services, personal care services, and adult day heatth care services. The policies or certificates
provide LTC coverage for a minimum of one year and a maximum of five years.

Title 22, Califomnia Code of Regulations (CCR), Section 50453.7, "Long-Term Care insurance
Exemption™ became effective March 31, 1994. The sale of Partnership approved LTC insurance
policies and certificates began July 29, 1984.

SECTION NO.: 50453.7, 58023, MANUALLETTERNO.: q g - DATE: go7 29 g 9F-1
58024, 58082
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2. IMPLEMENTATION:

Counties have been instructed to implement these procedures no later than September 1, 1994.
Counties shall continue to flag all cases containing an individual who has a certified L TC insurance
policy or certificate, who is receiving benefits under a Partnership approved LTC insurance policy or
certificate and/or who is entitied to a Medi-Caj LTC insurance exemption pursuant to Section 50453.7.

3. VERIFICATION:

To qualify for the Medi-Cal LTC insurance exemption, the applicant or beneficiary shall provide a
“Service Summary” from the insurance company, to the county welfare department. The “Service
Summary” verifies that the insurance policy or certificate is Partnership approved and indicates the
amount of benefits paid under the Partnership approved LTC insurance policy or certificate. The
“Service Summary” shall be on company letterhead with a company seal and shall fist the insured's:

v name,

v date of birth,

Ve Social Security number,

/7 address,

/7 policy number,

v/ policy issuance date, and

s total amount of qualifying benefits that have been paid to date.

A copy of the "Senice Summary” form that may be used by the insurance companies is contained on

page 9F-11.

% Note: Each Partnership approved LTC insurance policy or certificate holder will
receve a Medi-Cal Property Exemption Report, from the insurance company,
at least quarterly when payments have been paid out in that quarter. The
report will include:

(1] the cumulative amount of benefits paid prior to the current reporting period
that count towards the Medi-Cal LTC insurance exemption,

o the amount paid during the current reporting period that counts towards the
Medi-Cal LTC insurance exemption, and '

(3] the total cumulative amount paid to date that counts towards the Medi-Cal

- LTC insurance exemption. (This amount is clearly indicated on the “Service
Summary™.)
SECTION NO.: 50453.7, 58023, MANUAL LETTERNO.: § g DATE: GCT 29 mgy 9F-2
58024, 58082
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TREATMENT:

The Medi-Cal LTC insurance exemption is fimited to insurance policies of companies that have been
approved by DHS for participation in the California Partnership for Long-Term Care. The insurance
companies that are authorized to sell certified LTC insurance policies and certificates are limited to:

IF  BANKERS LIFE AND CASUALTY

5" JOHN HANCOCK MUTUAL LIFE

B  CNAINSURANCE

= TIMEFORTIS LIFE

EF  TRANSAMERICA LIFE

ES"  GE CAPITAL ASSURANCE (previously known as AMEX ASSURANCE)
E2°  NEW YORKLIFE

¥  PUBLIC EMPLOYEES RETIREMENT SYSTEM (PERS)

A PROPERTY EXEMPTION:

The amount paid out by a Partnership-approved LTC insurance policy or certificate shall be

used to reduce the countable real and personal property (property reserve) of the Medi-Cal

appficant or beneficiary. Nonexempt real and personal property equal to the amount of
benefits paid on behalf of the Medi-Cal applicant or beneficiary shall be exempt.

The exemption continues for as long as the applicantbeneficiary lives, and regardless of

whether the person isin LTC. ltis also exempt for estate recovery purposes in accordance

with Section 50453.7(b).

The LTC insurance exemption shall be entered on the MC 176P - Property Reserve

Worksheet - Section Il - line 11.

% Note: When a beneficiary acquires additional property after establishing
eligibility for Medi-Cal such as the sale of his/her former principal
residence, inheritance, etc., the amount of additional benefits paid
under a Partnership-approved LTC insurance policy must be verified
again to determine if any of the newly acquired nonexempt property
could be exempted.

SECTION NO.: 50453.7, 58023, MANUAL LETTER NO.: 180 DATE: OCT 29 mgyy 9F-3
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A9 EXAMPLE:

Husband and wife apply for Medi-Cal for the husband who is in a LTC facility. The couple
have an exempt principal residence, a savings account of $87.000, other real property with a
net market value of $100,000 (currently meeting utilization requirements), and stock
certificates valued at $125,000. The husband owns a Partnership-approved LTC insurance
policy and has provided the "Service Summary” which verifies that $225,000 has been paid
out under the policy. After applying the LTC insurance exemption the applicant’s total net
nonexempt property is $O0.

% Note: The couple receives the benefit of the $225,000 exemption since
property held in the name of either or both spouses is included when
determining initial Medi-Cal eligibility for the instituionaiized spouse
under the spousal impoverishment provisions.

CALCULATION

Savings Account : $ 87,000
Other Real Property:

$100,000

-_5.000 (utilization exemption)

$ 54,000
Stock Certificates: + $125000
Net Countable Property (subtotal Property Reserve): $ 306,000
Less payments from a Parmeréhip—approved - $225000
LTC insurance poiicy: -
Less Community Spouse Resource Allowance (CSRA 1987): - $ 79,020
Less Property Limit for One: - $ 2000
Total Net Nonexempt Property (Total Property Reserve): $ 0
SECTION NO.: 50453.7, 58023, MANUALLETTERNO.: 180 = DATE: ©0T 29 &3y 9F4
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QUESTION 1:

Given the previous example, if the wife needs LTC while her husband is still alive (either in
LTC or at home), would she qualify for Medi-Cal?

ANSWER:

State law exempts the $225,000 from Medi-Cal eligibility and recovery. The $225,000 would
remain exempt property if the wife applies for Medi-Cal during her husband's iifetime.

When the husband applied for Medi-Cal, a CSRA in the amount of $79,020 (1997 ievel) was
allowed. The property in the CSRA was transferred into the wife's name. An additional $2,000
(the property limit for one) remained in the name of the institutionalized individual. Since the
wife was allowed a CSRA of $79,020 at the time of her husband's approval for Medi-Cal, she
would be required to spend down the CSRA and any separate property she had subsequently
acquired to bring her nonexempt property to below the $2,000 limit (property limit for one
person.)

QUESTION 2

The husband purchases a Partnership-approved LTC insurance policy worth $225,000 and
the policy pays out $225,000. The husband recovers and never applies for Medi-Cal. The
wife then enters LTC and applies for Medi-Cal. The coupie has the same property as
described in the example. Can the benefits paid out under the Partnership-approved LTC
insurance policy be used to reduce the property limits for the wife?

ANSWER:

Yes. As long as the husband is alive, the couple receives the benefit of the $225,000 LTC
insurance exemption since the property of both spouses is used in the Medi-Cal eligibility
determination.

% Note: Once her husband dies and after estate recovery, the LTC insurance
exemption is eliminated. The $225,000 exemption would no longer exist. The wife
would not be ehigible for Medi-Cal until she spent down ali of her nonexempt property
below the $2,000 fimit. '

QUESTION 3

Husband and wife apply for Medi-Cal for the husband whois in a LTC facility. The coupie have
an exempt principal residence, a savings account of $87,000, other real property with a net
market value of $100,000 (currently meeting utilization requirements), and stock cerfificates
valued at $125,000. The husband owns a Partnership-approved LTC insurance policy and

SECTION NO.:

504537, 58023, MANUAL LETTERNO. {gg DATE: OUT 29 BY 9F-5
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has provided the "Service Summary” which verifies that $225.000 has been paid out under the
policy. After applying the LTC insurance exemption the applicant’s total net nonexempt
property is $0 and the husband is determined eligible for Medi-Cal. Later the husband
transfers ali of his interest in the property to his wife as her sole and separate property. While
the husband remains in LTC, his wife enters LTC and applies for Medi-Cal. Is the wife eligibie
to a Medi-Cal LTC insurance exemption?

T  ANSWER:

The wife now has separate property amounting to $306,000. The husband received benefits
under the Partnership-certified policy but has no property to apply the exemption against. All
of his interest in the property was transferred to his wife as her sole and separate property. The
$225,000 LTC insurance exemption is allowed only for the individual who received services
under the policy, in this case the husband who has no property. Spousal impoverishment
provisions do not apply since there is no community spouse. The wife is in an Medi-Cal Family

Budget Unit of one. All of her separate property ($3306,000) is countable and compared
against the $2,000 property limit for one.

9®  ussTions

Can the LTC insurance exemption be allowed even if the individual applying for Medi-Cal is
notin LTC?

= ANSWER:

Yes. The LTC insurance exemption lasts as long as the person is aiive and is applied
regardless of whether he/sheis in LTC. A person may have had a serious accident or fliness
which required the type of care provided under a certified LTC insurance policy or certificate.
Hesshe may not have needed to apply for Medi-Cal. At some point later the individual may
require acute hospitalization or some other benefit not covered under his/her LTC insurance
and may need to apply for Medi-Cal. In that case, the individual is eligible to receive an LTC
insurance exemption egual to the amount of benefits that have been paid out under the
Partnership-approved LTC insurance policy or certificate to the date of application for
Medi-Cal. The individual will have to spend down any additional excess property before
Medi-Cal eligibility may be established.

% Note: If an individual acquires additional property at some point after the
initial eligibility determination, the amount of benefits paid to date
under hisher Partnership-approved LTC insurance policy shouid be
verified to determine if the LTC insurance exemption may be
increased to exempt all or some of the net market vaiue of the newly
acquired property.

SECTION NO.: 504537, 58023, MANUAL LETTER NO.: 180 DATE: OCT 29 w3 9F-6
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B. PAYMENTS:
1. PREMIUM PAYMENTS MADE BY THE APPLICANT/BENEFICIARY

Payments made by the applicant or beneficiary for any LTC insurance policy or
certificate shall be considered an income deduction in accordance with Arlicle 10. (This
deduction applies fo all health insurance premiums.)

2. INSURANCE PAYMENTS MADE UNDER AN LTC INSURANCE POLICY

Benefit payments under the LTC insurance policy may continue lo be made under the
policy after the individual is determined eligible for Medi-Cal. In most cases, these
payments will be per diem paymenis. Payments received by the applicant or recipient
shall be considered income in accordance with Article 10.

If payments are made under the LTC insurance policy directly to the facility, the county
shall code the individual on Medi-Cal Eligibility Data System (MEDS) as having Other
Health Insurance and complete the DHS 6155 form.

< Note: For share of cost cases when an individual's LTC insurance policy's
payment is:

v less than the private pay rate of the facility, and

v"  hisfher share of cost is higher than the Medi-Cal
payment rate but lower than the private pay rate
charged by the facility.

The individual must be informed by the Eligibility Worker
(EW) that he/she is allowed to make monthly voluntary
payments of his/her share of cost to the county.

The county shail:

v enter the amount of the voluntary payment on MEDS
to cerlify that the share of cost has been met, and

v' ' forward the voluntary payment to:

Department of Health Services
Third Party Liability Branch
Recover Section — QP

MS 4720

P.O. Box 997421

Sacramento, CA 95899-7421

SECTION NO.: 50453.7, 58023, MANUAL LETTER NO.: 298 DATE: 10/04/05 9F-7
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Once the county certifies that the share of cost has been
met, the facility wilt then bill at the Medi-Cal rate. This
will protect the applicant/beneficiary from being charged
the private-pay rate by the facility and prevent the need
to reduce his/her exempt property to pay the provider.
The applicant/beneficiary shall provide verification of the
facility's private-pay rate to the EW.

C. NOTIFICATION REQUIREMENTS FOR THE COUNTY:
If the “Service Summary” form provided by the insurance company:
Bd is found to be in error, resulting in the ineligibility of the applicant or
beneficiary, or
B the verification provided by the insurance company is found to be in such a
condition that the County cannot determine whether the applicant/beneficiary
is entitled to an LTC insurance exemption,
the county shall notify DHS so that appropriate action my be taken against the
insurance company. The notification should be directed to:
Department of Health Services
California Partnership For Long-Term Care
Mail Stop 4100
P.O. Box 997413
Sacramento, CA 95899-7413
5. ESTATE RECOVERY
A. BACKGROUND
The DHS, Estate Recovery Unit (ERU), implemented an estate recovery program in
June 1981, pursuant to Welfare and Institutions Code, Section 14009.5, in which
claims are filed against the estates of certain deceased Medi-Cal beneficiaries. The
person responsible for the administration of the decedent’s estate is required to notify
DHS regarding the death of the Medi-Cal beneficiary. Upon receipt of the notification
of death, the ERU files a claim against the decedent’s estate for the amount of health _
care premiums and services paid for by Medi-Cal, after the beneficiary’s 55™ birthday.
The recovery amount, however, is limited to the lesser of the claim amount or the
value of the assets in the decedent’s estate.
The ERU is barred from claiming against:
° The estate during the lifetime of the surviving spouse, and/or
° The proportionate share of the estate passing to a child who is under the age
of 21, or who is blind, or who is permanently and totally disabled.
SECTION NO.: 50453.7, 58023, MANUAL LETTER NO.: 298 DATE: 10/04/05 9F-8
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Upon the death of the surviving spouse, the ERU may bill the estate for either the
amount paid by Medi-Cal for medical assislance to the predeceased spouse or the value
of the assets received by the surviving spouse, whichever is less. If surviving spouse
received Medi-Cat benefits, the ERU will also bill ihe estate for those services.

B. LONG-TERM CARE INSURANCE EXEMPTION

The ERU will reduce the amount of the estate assets from which the ERU is able {o
claim against by the sum of qualifying insurance benefits paid through a Partnership-
approved LTC insurance policy or certificate for qualifying LTC services on behalf of the
deceased Medi-Cal beneficiary.

25  EXAMPLE:

Husband and wife apply for Medi-Cal for the husband, who is in a LTC facility.
The couple have an exempt principle residence, valued at $150,000, a savings
account of $75,000; other real property, with a net market value of $100,000; and
slock certificates, valued at $125,000. The husband and wife each own a one-
half inlerest in all assets. The husband owns a Partnership-approved LTC
insurance policy. At the time of application, a service summary was provided
which verified that $225,000 was paid out under the policy, for services received
by the insured. At the time of his death, Medi-Cal had paid total of $300,000 in
benefits to the husband, afler age 55.

o0  QUESTION {:

When the husband dies, what action will the ERU take?

T  ANSWER:

The ERU will not take collection action during the lifetime of the surviving
spouse. However, when the spouse passes away, the ERU will present a claim,
in her estate, for the husband's net recoverable assets. At the lime of his death,
the husband’s one-half interest in the assels were:

Principal Residence $ 75,000
Savings Account 37,500
Other Real Property 50,000
Stock Cerlificates 62,500
Total Assets for Husband $225,000
Less Payments from the Parinership

Approved LTC insurance company $225,000
Net Recoverable Assets 3 0

SECTION NO.: 50453.7, 58023 MANUAL LETTER NO.: 298 DATE: 10/04/05 9F.9

58024, 58082




MEDI-CAL ELIGIBILITY PROCEDURES MANUAL

The ERU would not enforce a claim against the wife’s estate for the husband'’s Medi-
Cal usage because $225,000 of the husband's assels were protected by the payments
made from his Partnership-approved LTC insurance policy.

C. REPORTING RESPONSIBILITIES FOR PERSON HANDLING ESTATE

Upon the death of the Medi-Cal beneficiary, the person handling_the_individual's
estate, after notifying DHS, in accordance with Probale Code, Sections 215 and 8202,

is responsible for providing the amount of qualified benefits paid by the authorized
insurance company, under the Partnership-approved LTC insurance policy or
certificate.

In cases where the county accidentally receives verification which is intended for
estate recovery purposes, or if a person handling the deceased individual's estate
inquiries, the verification should be sent to:

Department of Health Services
Third Party Liability Branch
Recovery Section - ER

MS 4720

P.O. Box 997425

Sacramento, CA 95899-7425

SECTION NO.: 50453.7, 58023, MANUAL LETTER NO.: 298 DATE: 10/04/05 9F-10
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Form rewsea Y27/54

SAMPLE "SERVICE SUMMARY™ (Use the company letterhead with the company seal )

*Name of Insured *Date of Birth

®Social Security Number

+Address of Insured

+Policy Number *Issue Date
<*Insurance Company

ISERVICE SUMMARY: The Torl Amount of Benefits Paid for

Long-Term Care Services Countable toward the Medi-Cal
Property Exempdon

To the Insured: This summary provides you with a total amount of insurance payments that
count towards the Medi-Cal Property Exemption 1o be applied in determining eligibility
for the State of Califormia’s Medicaid (Medi-Cal) program.  Please examine this summary
and carefully compare your current asset total with the amount. If the amount of your
Medi-Cal Property Exemption is close to the amount of the assets you currently have, you
may be eligible for the Medi-Cal program. It is your responsibility to make application to
the County (usually the Department of Social Services) for such eligibility. At the time of
your application, a determination will be made whether and when you are eigible. (Please
note: You may have assets, in addition 1o the Property Exemption listed above, that are
exempted from the determination of Medi-Cal eligibiliry.)

The amount of your Medi-Cal Property Exemption will aiso be exempt from any recovery
that the Medi-Cal program may seek from your estate.

To the County: This summary verifies that the amount indicated with the label “SERVICE
SUMMARY* was paid by (company name) for long-term care services as defined in
Catifornia Code of Regulations, Title 22, section 58023 on behalf of the person whose
name appears as the "Name of Insured” above. As discussed in All County Welfare
Directors Letter No S4-26-this amount is exempt from the determination of Medi-Cal
eligibility (California Code of Regulanons, Title 22, section 50453.7). If such person is
found cligible for Medi-Cal by applying the Medi-Cal Property Exemption amount
reported in this summary and after receiving Medi-Cal services is found o0 be ineligible
solely by reason of errors in this summary, the Department of Health Services may recover
from (company name) the amount of service payments as provided in California Code of

Regulations, Title 22, section 58082(e).

{Name and Title)
{Signarure)
{Company Name)

{date}

[Distribuuion} | Copy - Insured: | Copy - the CA Pzrtnership for Long-Term Care

SECTION NO.: 50453.7, 58023, MANUAL LETTERNO.: i1 g DATE: QCT 29 18/
58024, 58082
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9G — DEEDS OF TRUST, MORTGAGES, AND
OTHER PROMISSORY NOTES

This section provides procedures to determine Medi-Cal eligibility in cases

involving notes secured by deeds of trust, mortgages, and other promissory
notes L3

1.

2.

Background

Title 22, California Administrative Code (CAC), Section 50441, was
filed on May 6, 1981 to implement and make specific Welfare and
Institutions Code, Section 14006. This statute or regulation must
be cited on Notices of Action denying or discontinuing persons due to

deeds of trust, mortgages, and other promissory notes (see Title 22,
CAC, Sectiom 50179 (c¢) (3)).

Treatment of Mortgages, Deeds of Trust, and Other Promissory Notes

a. Mortgages, notes secured by deeds of trust, and other promissory
notes which can be sold or discounted shall be included in the
property reserve, except as specified in b.

b. A mortgage, or a note secured by a deed of trust, from the sale
of real property owned by the applicant or beneficiary shall be
considered other real property and subject to all the conditioms
placed upon other real property in regulations.

c¢. The market value of all mortgages and motes shall be the value

as established in (1), unless the applicant or beneficiary chooses

to meet the conditions of (2), and (2) is lower:

(1) The principal amount remaining on the note.

(2) The appraised value cobtained by the applicant or beneficiary
from a party qualified to appraise such items. Parties
qualified to appraise such items include, but are not limited
to, any of the following:

(2) Banks.

(b) Savings and loan associations.

(c) Credit unioms.

(d) Llicensed loan or mortgage brokers.




3.

_factors. .

d. Proceeds from mortgages and notes shall be considered as follows:

(1) The principal portion of the payment shall be treated as
. property.

(2) The interest portion of the payment shall be unearned income
and shall be included in determining the share of cost.

Appraisals of Mortgages and Notes

As Section 50441 (c) indicates, the county shall consider the principal

amount remaining on the note as the market value unless the applicant
or beneficiary provides:

« A lower appraised value from a party qualified to appraise such
items (e.g., a person employed as an appraiser for a loan com-
pany, bank, or insurance company).

The client shall submit an appraisal to the county. In general, an
appraisal is a written and unbiased estimate or opinion of the value
of the note based on factual data. Such data may include: the terms
of the instrument, the location of the property used to secure the
note, the current unpaid balance on the note, and other relevant

A single statement by the appraiser that "a reasonable person would
not buy this note" or "this note is not readily salable in the open
market" is not an acceptable appraisal value. However, if after a
minimum of three attempts, documented by written statements from the
appraisers as described above, an applicant or bemeficiary camnot
obtain an appraised value, the individual shall have demonstrated a
good faith effort to obtain the appraisal. In this case the note
shall be considered to have a current market value of $0. Income from
the note shall be treated as provided in Section 50441 (d).

At each annual redetermination the county shall comsider the primcipal
amount remaining on the note as the market value unless the applicant
or bemeficiary provides an appraisal of the note's current market
value or three letters from appraisers stating that the note has no
value as outlined above.
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9H — PRINCIPAL RESIDENCE

Procedures and guidelines provided in this section are to be followed for
Medi-Cal eligibility determinations involving real or persomal property in
which an applicant/beneficiary has an ownership interest.

A determination must be made if the property in which the applicant/
beneficiary has an ownership interest can be exempt as the principal
residence per Section 50425. An overview of these regulations for quick
reference is included on the last page of this section. The determination
is made by the county worker based on information provided by the bene-
ficiary, or the beneficiary's representative, on the MC 210. This form
must be completed by all new applicants and at all eligibility redeter-
minations for contimuing cases.

If based upon the MC 210 the county determines that the former home must
be listed for sale, the applicant/beneficiary must be informed of the right
to:

1. A county level review as described later in this section regarding the
requirement to list for sale the principal residence and/or a state
hearing if he/she is in long-term care (LTC) (MC 239W), or

2. A state hearing if he/she is not in LTC (MC 239X).

If required, complete all forms necessary to provide the State with infor-
mation for placing a lien on the property, including a copy of the deed.
(DHS 7014)

Inform the State of any and all changes in the property status after sub-
mitting the initial lien information. (DHS 7013)




(1)
(2)
(3)

These definitions are used in determining the treatment of property as a
principal residence.

1. APPERTAINS (MEM 50425 (a))

“"Appertains” means any property or structure which is connected to and
was/is intended to be used as a permanent part of the property. This
includes, but is not limited to: :

a. Acreage which constitutes a farm or ranch, or
b. Separately assessed parcels used as a whole, or

-e. An entire parcel or separately assessed parcels purchased or used
as a whole separated by, but not limited to, any of the following:

2. BONA FIDE EFFORT TO SELL (MEM 50425 (c) (7))

DEFINITIONS

Easements or rights of way.
Water courses.

Streets, highways, and freeways.

A bona fide effort to sell means that the property is listed for sale
with a licensed real estate broker for its fair market value established
by a qualified real estate appraiser, a good faith effort is being

made to sell the property, offers at fair market value are accepted,

and the applicant or beneficiary has supplied proof of compliance with
these conditions to the county. This proof will be reviewed on 2
quarterly basis.

3. COUNTY LEVEL REVIEW (MEM 50428)

A beneficiary requested review of the circumstances of the case prior
to listing property for sale or the recording of a lien. The review
must be requested within 30 days of the receipt of the Notice to List
for Sale — Persomns in LTC. (MC 239W)

4. DEPENDENT RELATIVE (MEM 50425 (c) (4))

The son,
in-laws,
brother,
brother,

e ——

daughter, grandson, granddaughter, stepson, stepdaughter,
mother, father, stepmother, stepfather, half-sister, half-
grandmother, grandfather, aunt, uncle, sister, brother, step-
stepsister, niece, or nephew of the applicant/beneficiary who




6.

depends on the applicant/beneficiary for assistance. The basis of the
dependency must be documented by obtaining the applicant's/bemeficiary's
written statement of dependency. Dependency may be of any type (e.g.,
medical, financial, emotional). Accept the writtem allegation of
dependency unless there is reason to question it. However, no written
statement is required when the relative residing in the home is a

blind or disabled adult child. This fact need only be documented in
the case record.

LEGAL OBSTACLES (MEM 50425 (c) (6))

Legal obstacles may include:

a. An incompetent applicant/beneficiary who does not have a legal
guardian, or

b. Other persons listed on the title to the property who refuse to
sell, including a spouse from whom the beneficiary is separated.

The applicant/beneficiary must submit statements from the other parties
that they refuse to cooperate. If the other parties refuse to provide
statements, examples of acceptable evidence are:

a. Statement from a realtor, or

b. Sworn statement of applicant/beneficiary, or

c. Copies of registered/certified letters sent from the applicant/
beneficiary to other party(ies) requesting reduction in price,
etc.

QUALIFIED REAL ESTATE APPRAISER (MEM 50412 (a) (3))
A qualified real estate appraiser is a person employed as a real

estate appraiser for a real estate company, a bank, a title company,
or an appraisal company.
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COUNTY LEVEL REVIEW (MEM 50428)

The applicant/beneficiary in LTC may request a county level review of the
circumstances surrounding the situation where it is determined necessary
to require that the property be listed for sale.

The applicant/beneficiary must request the review within 30 days of
the date of receiving the List Property for Sale — Persons in LTC
(MC 239W) notice.

(NOTE: 1If an applicant requests such review, eligibility may not be
approved until after the review and, then, only if the applicant '
complies with the review decision and is otherwise eligible.)

The county level review must be conducted by the eligibility worker
assigned to the case and a written decision must be issued.

The county must review the case and reach a decision prior to the
scheduled date for a state hearing, if any, on the matter, but no
later than 30 days from the date of request for the county review.

The review shall be of documents submitted to the county by the
applicant/beneficiary or his/her representative. The beneficiary or
his/ber authorized representative may request to be present, but may
not be required to appear at the review.

The documents to be reviewed may consist of written declaratioms,

letters, files, or any type of written documents relevant to the
issues specified below:

a. Whether or not the applicant/beneficiary is absent from the
property but intends to return to the principal residence to
live.

b. Any statutory or regulatory exemptions which would allow the
applicant/beneficiary to remain or become eligible for Medi~Cal
benefits without listing his/her property for sale (e.g., a
dependent relative lives on the property).

c. Any reasons why the applicant/beneficiary is unable to comply
with the requirement to list the property for sale (e.g., the
beneficiary is incompetent and there is no legal comservator or
guardian).

e ———
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6. Send the Notice of Action — Result of County Review (MC 239Z) to

the applicant/beneflciary immed:.ate;.y upon completion of the county
level review.

NOTE: 1If the county level review decision is favorable to the applicant/
beuef:.cxary and a state hearing is pending, the eligibility worker must

contact the county hearing personnel to obtain a withdrawal from the
beneficiary.

MANUAL LETTER NO. 07 (7/15/87) 9B-5




PRINCIPAL RESIDENCE (PR}

Determination of Status and Lien Procedures

Precondition: The applicant/beneficiary has an ownership interest in a principal residence. A principal residence is
real or personal property currently or previously used as a home. The principal residence is/was one of the following:

e
.

Personal property {mobile home, trailer, boat, etc.); or

2. Single family dwelling; or
3. Single family dwelling with other property ad]ommg_ with or without other buildings; or
4. Portions of a multiple unit dwelling: or
5. Portions of a muitipie unit dwelling with other property adjoining, with or without other buiidings.
A/B—Applicant/Beneficiary FMV—Fair Market Value
PR~ Principal Residence NMV—Net Market Value
CONDITION ACTION
1. A/Blives on the property. Entire property exemnpt from consideration.
2. AJ/B infenters LTC or A/B absent from PR for any | List and lien requirements do not apply.

other reason and one or more of the following con-
tinue to reside in PR:

Spouse,

Child under 21.

Dependent relative.

Sister, brother, or adutt child in PR and has
continuously lived in PR for one year prior
10 date A/B entered LTC.

Family of the A/B lives in the PR and are in
the same MFBU or their income is used in
determining A/B's eligibility.

pP PP

[

3. AJB in/enters LTC and mtends to return to the | Entire property exempt from consideration if A/B
PR in the future. provides written declaration of intent to return.

4. AJB absent from PR for any reason and intends to | Entire property exempt from consideration if A/B
return to PR (Vacation, board and ‘care, staying | provides written declaration of intent to return.
with relatives).

5. A/B absent from PR for any reasonfiength of | Entire property exempt from consideration if A/B
time, A/B does not intend to return 1o PR and PR | provides evidence of attempt to overcome obstacies,
cannot be sold due to lega! obstacies. such as statements from other owners of refusal to list.

6. AJ/B absent from PR for any reason/iength of time, | Entire property exempt from consideration if the A/B:

AJ/B does not intend to return 10 PR, none of the
conditions in 1-5 above apply, and PR cannot
readily be converted to cash.

3

ap

Lists for sale with a licensed broker for fair market
value established by a qualified real estate appraiser;
and

Provides documentation that good faith effort is
being made 1o seil the property; and

Accepts offer at FMV; and

Reports all offers to the eligibility worker. !f real
property of institutionalized individual, eligibility
worker must send MC 7014 to Recovery; MC 238
to A/B.
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|91 - REDUCTION OF EXCESS PROPERTY|

As stated on form MC 216, Rights of Persons Requesting Medi-Cal, all Medi-Cal applicants and
beneficiaries have the right to be told about the rules for reducing excess property during any month,
including the month of application. Reduction of excess property is the process of reducing one’s
nonexempt property to within the property reserve limits by the end of the month so as to qualify for
benefits (Title 22, Califomnia Administrative Code, Sections 50420 and 50427). The eligibility worker
should explain this right regardless of whether he/she thinks the applicant/beneficiary has
nonexempt properly which might exceed the limits and regardiess of whether he/she thinks the
reserve could be brought below the limits by the end of the month.

The eIigiBility worker is also to explain to the applicant/beneficiary that excess property can be
reduced by any means other than a transfer of property without adequate consideration. Allowable
ways of doing this include:

1. Paying medical bills or other debts.

2. Using the excess funds to buy, for adequate consideration, an asset which would be exempt
{clothing, home fumishings, burial trusts, etc.).

6 3. Paying for some service or benefit providing the value received equals the amount spent.

4. A person in long-term care may voluntarily pay an amount in excess of the propenrty limit to
the Department of Health Services to avoid discontinuance from Medi-Cal. This process is
described in Procedures Manual, Section 16E-I - - Voluntary Repayment of Excess Property
Reserves for Persons in Long-Term Care.

SECTION NO.: 50420 MANUAL LETTER NO.: 298 DATE:10/04/05  9i-1
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9J - PROPERTY HELD IN TRUST

L INTRODUCTION TO TRUSTS

This section is intended to clarify Medi-Cal policy regarding the establishment of trusts and their effect
on eligibility (Tile 22, California Code of Regulations, Section 50489). This section does not address
burial trusts. The treatment of burial trusts is contained in Title 22, California Code of Regulations,
Section 50479.

4 lrust 15 an oblpalion arisize when & person holds lesa/ lile lo
property for {pe benelil of another :

In general, a valid trust includes:

An intent by a person with a property right to create a trust (trustor).

A person or entity appointed to manage the trust (tfrustee).

An individual who will benefit from the trust (trust beneficiary).

An onginal investment of income, property or property rights (principal).
A valid purpose.

YYVYYY

The trustee holds legai title while the trust beneficiary holds a beneficial interest in the trust.

The county shali examine the trust document in order to determine the way in which to treat the trust.
The particular role of the Medi-Cal applicant or Medi-Cal beneficiary as either trustor, trustee, and/or
trust beneficiary will determine to what extent the trust property is or is not available.

In accordance with Title 22, Section 50483, Section 9J divides trusts into three categories:
° "OBRA "83 TRUSTS, INCLUDING SIMILAR LEGAL DEVICES (SLDs) AND ANNUITIES,
ESTABLISHED ON OR AFTER AUGUST 11, 1993 ™
e Established on or after August 11, 1993

v Established with income, property and/or property rights of the individual or spouse
Ve Not established by a will

L "MEDICAID QUALIFYING TRUSTS (MQTs) AND SLDs ESTABLISHED PRIOR TO
AUGUST 11, 1983 "

Established prior to August 11, 1993

Established with income, property and/or property rights of the individual or spouse
Individual or spouse is the beneficiary(ies) of the trust

Trustee has discretion in distributing funds to, or for the benefit of the beneficiary
Not established by a will

NNSNAN

° "TRUSTS THAT ARE NOT MQTs, SLDs, OR OBRA '3 TRUSTS"
(regardiess of the date established)
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I GENERAL DEFINITIONS

The following words are used within the context of "trusts”. These definitions are not
compiete iegal definitions; they are only included to assist in reviewing trust documents.

A "Beneficiary” - Any individual or individuals, designated in the trust instrument as
benefiting in some way from the trust

B. "Established” - A trust is established on the date the trust documents are dated and
signed. A trust is not considered to be established on the date it is merely amended.

C. "imevocable™ - A trust that cannot, in any way, be revoked or terminated by its own
terms. A trust may be irrevocable even though it may be modified under the terms
of the trust The trust may state, for example, that the trustor may at any time during
his/her lifetime amend any of the terms of the trust agreement by a notarized written
instrument signed by the trustor and delivered to the trustee. A revocable trust is
considered to be imevocable whenever the trustor dies or becomes incompetent and
the trust documents have not provided that the power to revoke the trust be passed
on to the trustee or another person. The terms of a revocable trust couid make the
trust irevocabile if a triggering event takes place, such as entry into iong term care.

D. "Principal/Corpus” - The principal of the trust refers to the:

> original investments of income, property or property rights piaced in the trust,

> any subsequent additions of income, property or property rights into the
trust, and

> any income (such as interest and dividends) generated by the income,
property or property rights placed in the trust for which there are no
provisions in the trust documents for distribution.

E. "Property right” - The right of an individual to receive income or property. Any type
of nght to specific property whether it is personal or real, tangible or intangible. An
individual is said to have a property right when:

v the individual has been designated or named to receive income or property
such as in a will, trust, or insurance policy, or

v when the individual has been awarded income or property such as in a
settiement by the courts, or

v when the individual contracts for them.

F. "Revocable” - A trust which can be revoked or terminated by its own terms. The
trust principal is available property to anyone who can revoke the trust and who can
use the principal thereafter, whether or not he/she actually does. in determining
available property held in trust Section 50402 (b) (f) applies except that subsection
{e) does not apply to annuities purchased on or after August 11, 1993. {f a trustis
revocable, the right to revoke is usually reserved with the trustor. The trust
beneficiary will not generally have authority to revoke the trust; however if the trust
itself gives the beneficiary access to the property without trustee intervention, then
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the property will be considered the trust beneficiary's property. Occasionally a
trustee will have the legal authority to revoke a trust; however he/she might not have
the legal right to use the property to meet his/her own needs. In such cases the
property would be considered unavailable to the trustee.

D Eumple: An example of a revocable trust is a Totten trust established with
the property of the frustorftrustee. The trustor and trustee are the
same person and hefshe deposits his/her own money into a trust
for the benefit of another person. The trustor/trustee of this Totten
trust has access to the income and property and the authority to
revoke the trust at any time. An example of a2 Totten trust wouid be
a2 passbook savings account established with a parent's or
grandparent's own assets, in a trust for child or a grandchild.

G "Similar { egal Device (SLDY" - Any legal instrument, device or arrangement which
may not be calied a trust under State law but is similar to a trust. It involves the
transfer of income, property or property rights from an individuatl or entity (transferor)
to another individual (transferee) with the intent that the income, property or property
rights are held, managed or administered by the individual or entity for the benefit of
the transferor or another trust beneficiary. This also includes annuities if purchased
on or after August 11, 1993.

H. "Trust” - A trust is any arrangement in which an individual or entity (trustor) transfers
income, property or property rights to a rustee(s) with the intent that the income,
property or property rights are held, managed, or administered by the trustee(s) for
the benefit of certain designated individuais (beneficiaries). The trust must be valid
under State law and manifested by a valid trust instrument or agreement. A trust
must include a designated trust beneficiary, trustor and trustee. Although these roles
may be designated to the same individual, at least one other person must be
designated as a beneficiary upon the death of the original beneficiary. The term
“trust” also inciudes any legal instrument or device similar to a trust.  Refer to the
definition of Similar Legal Device.

I. "Trustee™ - Any individual, individuals, or entity such as an insurance company, bank, -
a trust advisory committee, or a person with powers of appointment, who manages,
holds, or administers a trust for the benefit of the trust beneficiary or beneficiaries.
The person or entity who hoids legal title and manages the property and income in
the trust. according to the instructions in the trust agreement, for the benefit of
another. The trustee of a trust, or SLD, has fiduciary (the duty to act primarily for
another's benefit) responsibilities outlined in the trust to deal with the trust income
or property in a way that carries out the wishes of the trustor for the benefit of the
trust beneficiary.

A trustee has a fiduciary responsibility to the beneficiaries of the trust to carry out the
terms of the trust within applicable State law. If the trustee does not fulfill his/her
fiduciary responsibilities, he/she could be held liable by the trust beneficiaries.

J. "Trustor” - An individual with income, property or property rights who creates and
whose income, property or property rights fund a trust. This person is aiso calied the
seftior or grantor.
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K "Trust income” - Income generated by the trust, such as interest and dividends, or
payments of income made in the name of the trust, such as annuity payments, etc.
(Payments made in the name of the individual or spouse and then transferred to the
trust would be considered income of that-individual and not considered trust income. )
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. VERIFICATION

A Wiritten Trusts - Obtain the trust documents and any other verification that substantiates
investments and distributions. Affidavits shall be dated and signed under the penatty of
perjury and shall specify the terms of the trust.

B. Oral_Trusts - Obtain written affidavits and other verification that substantiates any
investments and distributions. Affidavits shall be dated and signed under the penatty of
perjury and shall specify the terms of the oral agreement. Affidavits may be obtained from
the individual or spouse, or any other person who knows the terms of the trust agreement,
for example: brothers, sisters, stock brokers, ministers, etc.

v Real property cannot be held in an oral trust.

v When an oral trust is held in a financial institution, determine property availability in
accordance with draft Section 50402 (ACWDL 90-01). if the property is unavailable
to the trustor in accordance with draft Section 50402 (ACWDL 90-01), then it shall
be considered a transferred asset. '

v Additional documentation may be requested to clarify the terms of an oral trust.
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v. EXEMPT INCOME OR PROPERTY HELD IN TRUST

Exempt assets, when transferred into a trust, such as the exempt home, remain exempt. Placement
of an exempt asset in a trust does not change the exempt nature of the asset.

A transfer of property into an exempt bunal trust shali not be considered a disqualifying transfer.
Exempt burial trusts are not freated by the rules pertaining to MQTs, OBRA '93 Trusts, SLDs, or other
trusts. (See Title 22, Section 50479 for information on the treatment of burial trusts and contracts.)
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V. OBRA 93 TRUSTS INCLUDING SLDs AND ANNUITIES, ESTABLISHED ON
OR AFTER AUGUST 11, 1993

A. BACKGROUND

Section 13611 of the Omnibus Budget Reconciliation Act of 1883 (OBRA '83) amended Section 1817
of the Social Security Act by incorporating new requirements for the treatment of trusts and annuities.

B. IMPLEMENTATION

These procedures shall be effective in accordance with federal law (Section 1817 of the Social
Security Act) for trusts established on or after August 11, 1993 and for Medi-Cal services received
on or after October 1, 1993. Counties shall implement these procedures no iater than March 1, 1995,
at application and redetermination.

No potential overpayment shall be calculated as a result of a trust established on or after August 11,
1983 to and including February 29, 1996 due to the delay in implementation because these trust
provisions were not implemented during that ime. However, when these trusts and annuities are
reviewed at application and redetermination, on or after March 1, 1996, and they result in an increase
in the share of cost or ineligibility due to excess rescurces counties shall issue an adequate 10-day
notice and take the action prospectively.

C. DEFINITIONS SPECIFIC TO OBRA '93

1. "Annuitant” - An annuitant means a person who has the right to receive payments from an
annuity. The annuity shali be annuitized based upon the life expectancy of the annuitant.

2. "Annuitized” - An annuity shall be considered annuitized when the payment schedule results
in fixed, equal payments to the annuitant on a perodic basis. Payments shall be no less
frequently than monthly over a humber of years equal to or less than the annuitant's life
expectancy as indicated in life expectancy tables provided by the Secretary for the
Department of Health and Hurman Services. The final annuity payment may be for an amount
less than the previously fixed annuity payments in order to fully exhaust benefits under the
annuity.

% Note: An annuity will be considered annuitized even though it may provide a reasonabie
cost of living adjustment ( i.e., of <5% annual increase).

3. "Annuity” - Annuity is a contract to make periodic payments of a fixed or variable surn paid
to an annuitant which are payable unconditionally. Annuity payments may continue for a
fixed period of time or for as long as an annuitant lives. An annuitant purchases an annuity
with his or her property or property rights. Annuities shall be estabilished to provide the
annuitant with payments representing principal and interest which are more than the fair
market value of the property used to purchase the annuity. Annuities purchased prior to
August 11, 1993, other periodic payment plans, or annuities that are purchased with property
rights belonging to someone other than the Medi-Cal applicant/beneficiary or spouse shall
continue to be treated in accordance with Titie 22, Section 50402(e) and Articie 10. |

4. "Assets” - income, property and property rights of the individual or spouse, including income
or property which the individual or spouse is entitied to, but does not receive because of
circumstances brought about by:

a the individual or spouse,
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b. any person or entity, including a court or administrative body, with legal authority to
act in place of, or on behalf of, the individual or spouse, or

c. any person or entity, including any court or administrative body, acting at the
direction or upon the reguest of the individual or spouse.

Examples of actions which would cause income or resources not to be received are:
v Irrevocably waiving pension income,
v Waiving an inheritance, or
v Assigning annuity payments to a third party.
5. "Payment” - For purposes of this section, a payment from a trust is any disbursement from
the trust. A payment from the trust income or trust principal to or for the benefit of the

individual or spouse is to be considered incorne of that person in accordance with Article 10.
A payment may include, but is not limited to;

a. liquid or non-iquid disbursement,

b. payments made to third parties or other entities for the benefit of the individuai or
spouse, or

c. a disbursement to pay bills, purchase items, or pay for services.

D. TREATMENT OF ANNUITIES PURCHASED ON.OR AFTER AUGUST 11, 1993

% Note: If an annuity is contained within a trust, evaiuate the trust first The annuity would
" be evaluated as a trust asset.

nawumcttamakepawodwpaymaxtsqfaﬁwdorrmabk
sumpmdtommtantwhadxmpayabk Annuity
paymcntsmaywntszaraﬁ:zdpmodquarfaraslongasan
annuitant lives. An annuitant purchases an annuity with his or her
property or property rights. Annuities shall be established to provide the
annuitant with payments representing principal and interest which are
more than the fair market value of the property used to purchase the
annuity. Annuities purchased prior to August 11, 1993, other periodic
payment plans, or annuities that are purchased with pmpertynghts
belonging to someone other than the Medi-Cal appli
spomeslzallwntmtobcm:edmamxmthSedwnSMOZ(e) l
and Article 10.

Annuities may be purchased privately or commercially. insurance companies may sell annuities once
they are certified to do so by the Insurance Commissioner.

v Annuities are either deferred or immediate:

> Deferred Annuities - Payments are available as either a cash iump sum, or fixed
payments to begin after a period of tme specified in the contract.
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4 Types of annuities that may be purchased include:
> Lifetime Annuities - Periodic payments are made over the lifetime of the annuitant

> Period Certain Annuities - Periodic payments are made for a period of time specified
A in the contract.

> Lifetime Annuities with Period Certain - Cornbines the characteristics of both fifetime
and penod certain annuities but guarantees payments over a specified number of
years. If the annuitant happens to die before the expiration of the period certain the
remainder of the payments will go to a designated beneficiary.

v Features that an annuity may contain include:

> A cash refund - A cash payment is paid to a designated individual upon the death of
the annuitant if the annuitant dies before receiving payments egual to the purchase
price of the annuity.

> A death benefit - A portion of the purchase price has been set aside by the annuity
company to fund death benefits of a specified, predetermined amount or specified
number of payments to be paid to a beneficiary upon the death of the annuitant.

> Cost-of-Living Increases - A portion of the purchase price has been set-aside by the
annuity company to fund a periodic increase in the amount of the annuity payments.

Annuities acquired upon the death of the original annuitant, or established by will, periodic payment
plans not within the definition of annuity, or established prior to August 11, 1993 shall continue to be
treated in accordance with All County Welfare Directors Letter (ACWDL) 90-01, Section 50402(e)
and Title 22, California Code of Regulations (CCR), Article 10. For exampie, a periodic payment plan
resulting from a personal injury settlement paid from municipal funds rather than a commercial annuity
contract would continue to be treated in accordance with, ACWDL 90-01, Section 50402(e) and Titie
22, CCR, Article 10.

1. ANNUITIES PURCHASED ON OR AFTER AUGUST 11, 1993

Annuities purchased on or after August 11, 1983, and not subject to treatment under the
undue hardship provisions (see procedures Section 89 V. I) , shall be treated in accordance
with this subsection.

> Payments from the annuity shall be considered income in accordance with Articie 10.

> If payments are deferred at any time, the cash surrender value of the annuity shall
be considered available property.

a. PERIOD CERTAIN ANNUITIES

> Once the individual or spouse receives or takes steps to receive penodic
payments of principal and interest, the balance of the annuity shail be

considered unavailabie.
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> Payments must be scheduled to exhaust any balance remaining in the
annuity, at or before the end of the annuitant's life expectancy, based upon
the life expectancy tabies compiled by the Actuary of the Social Security
Administration included in this section. To determine whether or not the
balance of the annuity will be exhausted by the end of the annuitant's life
expectancy, refer to the life expectancy tables compiied by the Office of the
Actuary of the Social Security Administration, provided in this section. Enter
the tables with the age of the annuitant as of the date the annuity was
purchased or the date the payment pian was established, whichever is the
most recent.

> if the years of expected life for the annuitant, based on the life expectancy
tables compiled by the Actuary of the Social Security Administration, is less
than the years of scheduied payments under the terms of the annuity, and
if the annuity cannot be restructured, then the payments in excess of the
annuitant’s fife expectancy shall be considered a transfer of property for less
than fair market value that may be a disqualifying transfer. (See “Note”
below.)

v Years of expected life is determined by using the age of the person
at the time the annuity was purchased or the date the payment plan
was implemented, whichever is the most recent.

> Any predetermined specified amount or number of payments set aside for
any other individual (other than for the sole benefit of the spouse) shall be
considered a fransfer of property that may be a disgualifying transfer. (See
"Note" below.)

> After payments to the annuitant begin, if payments are later designated that
payments are to be made to any other individual (other than for the soie
benefit of the individual or spouse), the payments shall be considered a
transfer of income that may be a disqualifying transfer in the future. (See
"Note" beiow.)

See Transfer of Asset guidelines to determine whether or not a period of ineligibility for nursing facility
level of care should be caiculated. Do not treat transfers of income until guidelines have been issued
to do so.

% Note: Whenever an annuity has not been properly annuitized, counties shall advise the
individual that they must attempt to have the annuity annuitized in accordance with these
procedures. When it is necessary to advise an applicant /beneficiary that they must annuitize
their annuity in accordance with these procedures, provide the applicant/beneficiary with the
annuitant's life expectancy by entering the Secretary’s tables using the annuitant’'s current
age. The balance of the annuity shall be considered unavailable once steps have been taken
to annuitize the annuity in accordance with these procedures untii the payment(s) are
received. Counties shall also consider whether the undue hardship provisions apply before
taking adverse actions. (See procedures Section 8 JV I) When undue hardship is
considered and found not to apply, the notice of action for the adverse action shall state that
“the undue hardship provisions were considered and found not to apply.”

ZetUndue Hardship: Among other undue hardship provisions which may apply there is an
undue hardship exception for annuities purchased between August 11, 1893 and
March 1, 1896 (see procedures Section 9 J V I). If such an annuity cannot be
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annuitized to a period equal to or less than the number of years of iife expectancy
on the following life expectancy tables established by the Actuary of the Social
Security Administration, or if a Jifetime annuity cannot be annuitized to a payment
schedule based upon a life expectancy that is equal to or less than the number of
years reflected on the life expectancy tables established by the Actuary of the Social
Security Administration, then:

v no period of ineligibility for nursing facility level of care shall result, and

4 the annuity shall continue to be treated in accordance with ACWDL 90-01,
draft regulation Section £0402(e).

If such an annuity cannot be restructured then written verification must be obtained from the
agent or company who issued the annuity or the individual agent who sold the annuity.

b. LIFETIME ANNUITIES

In the case of a lifetimehannuity purchased on or after August 11, 1993:

(1). If the contract does not aliow anvone to receive payments upon the death
of the annuitant and the annuitant is receiving payments:

> The individual or spouse must obtain the $pecific life expectancy
table used by the annuity company to establish hisfher specific
annuity.

> if the years of expected life, based upon the annuity company’s
tables for that individual or spouse, are egual to or less than the
number of years indicated on the fife expectancy tables compiled by
‘the Actuary of the Social Security Administration for that individual
or spouse, there is no transfer of property for less than fair market
value. Count the payments as income, in accordance with Article
10, and consider the balance to be unavailable. To determine
whether or not the balance of the annuity will be exhausted by the
end of the annuitant's life expectancy, refer to the life expectancy
tables compiled by the Office of the Actuary of the Social Security
Administration, provided in this section. Enter the tables with the
age of the annuitant as of the date the annuity was purchased or
the date the payment plan was established, whichever is the most
recent - ’

> if the years of expected life based on the annuity company’s tables
for the annuitant are greater than the number of years indicated on
the iife expectancy tables compiled by the Actuary of the Social
Security Administration, for the annuitant and if the annuity cannot
be restructured, or the annuitant chooses not to restructure the
annuity, there is a transfer of property for less than fair market value
that may be a disqualifying transfer. (See "Note” below.)

> After payments to the annuitant begin, if payments are later
designated to arly other individual (other than for the sole benefit of
the individual or spouse), the payment shall be considered a

SECTION NO.: 50489 et seq. MANUAL LETTERNO.: 179 DATE: PAGE: 9J-15
5~-15-97




MEDI-CAL ELIGIBILITY PROCEDURES MANUAL

transfer of income that may be a disqualifying transfer in the future.
(See "Note” below.)

See Transfer of Asset guidelines to determine whether or not a period of ineligibility for nursing facility
level of care shoukl be caiculated. Do not treat transfers of income untit guidelines have been issued
to do so.

% Note:  Whenever an annuity has not been properly annuitized counties shall advise the
individuai that they must attempt to have the annuity annuitized in accordance with these
procedures. When it is necessary to advise an applicant /beneficiary that they must annuitize
their annuity in accordance with these procedures, provide the applicant/beneficiary with the
annuitant's Iife expectancy by entering the Secretary’s tables using the annuitant's current
age. The balance of the annuity shall be considered unavaitable once steps have been
taken to annuitize the annuity in accordance with these procedures untit the payment(s) are
received. Counties shall also consider whether the undue hardship provisions apply before
taking adverse actions. (See procedures Section 9 J VI.) When undue hardship is
considered and found not to apply the notice of action for the adverse action shall state that
"the undue hardship provisions were considered and found not to apply.”

T¥Undue Hardship: Among other undue hardship provisions which may apply there is an

undue hardship exception for annuities purchased between August 11, 1993 and
March 1, 1996 (see procedures Section 9 J V I). If such an annuity cannot be
annuitized to a period equal to or less than the number of years of fife expectancy
on the following life expectancy tables established by the Actuary of the Social
Security Administration, or if a lifetime annuity cannot be annuitized to a payment
scheduie based upon a life expectancy that is equal to or less than the number of
years reflected on the fife expectancy tables established by the Actuary of the Social
Security Administration, then:

v no period of ineligibility for nursing facility level of care shall result, and

v the annutty shall continue to be treated in accordance with ACWDL 90-01,
draft regulation Section 50402(e).

If such an annuity cannot be restructured then written verification must be obtained from the
agent or company who issued the annuity or the individual agent who sold the annuity.

(2). if the confract provides that a specified number of pavments or a specified

amount will go to someone upon the death_of the individual, then the
annuitant must restructure the annuity's payment schedule. When the

annuitant takes steps to restructure the annuity, the batance of the annuity
shall be considered unavailable. The restructured annuity payment
schedule must conform with the procedures for annuities purchased on or
after August 11, 1983 as follows:

> Once the annuitant takes steps to annuitize the annuity in
accordance with these procedures the balance of the annuity shall
be considered unavaitable until payment(s) are received.

> Payments must be scheduled to exhaust any balance remaining in
‘ the annuity, at or before the end of the annuitant's iife expectancy,
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based upon the life expectancy tables compiled by the Actuary of
the Social Security Administration included in this section. To
determine whether or not the balance of the annuity will be
exhausted by the end of the annuitant's life expectancy, refer to the
life expectancy tables compiled by the Office of the Actuary of the
Social Security Administration, provided in this section. Enter the
tables with the age of the annuitant as of the date the annuity was
purchased or the date the payment plan was established,
whichever is the most recent. (See "Note" below.)

> If the annuity cannot be restructured to one that is based upon a life
expectancy that is equal to or less than the number of years
reflected on the life expectancy table compiled by the Actuary of the
Social Security Administration, for that annuitant, consider the
amount set-aside or the speciiied payments for the beneficiary upon
the death of the individual or spouse, as property transferred for
less than fair market value that may be a disqualifying transfer.
(See "Note” below.)

> After payments to the annuitant begin, if payments are later
designated to any other individual (other than for the sole benefit of
the spouse), they shall be considered a transfer of income that may
be a disqualifying transfer in the future. (See "Note” below.)

Note: Whenever an annuity has not been properly annuitized counties shall advise the
individual that they must attempt to have the annuity annuitized in accordance with these
procedures. When it is necessary to advise an applicant /beneficiary that they must annuitize
their annuity in accordance with these procedures, provide the applicant/beneficiary with the
annuitant's life expectancy by entering the Secretary’s tabies using the annuitant's current
age. The balance of the annuity shall be considered unavailable once steps have been taken
to annuitize the annuity in accordance with these procedures until the payment(s) are
received. Counties shall also consider whether the undue hardship provisions apply before
taking adverse actions. (See Procedures Section 9 J V1.) When undue hardship is
considered and found not to apply the notice of action for the adverse action shall state that
"the undue hardship provisions were considered and found not to apply.”

¢ Undue Hardship: Among other undue hardship provisions which may apply, there is an

undue hardship exception for annuities purchased between August 11, 1893 and
March 1, 1996 (see procedures Section @ J V I). If such an annuity cannot be
annuitized to a period egual to or fess than the number of years of life expectancy
on the following life expectancy tables established by the Actuary of the Social
Security Administration, or if a lifetime annuity cannot be annuitized to a payment
schedule based upon a life expectancy that is equal to or less than the number of
years refiected on the fife expectancy tables established by the Actuary of the Social
Security Administration, then:

v no period of ineligibility for nursing facility tevel of care shall resuit, and

4 the annuity shali continue to be treated in accordance with ACWDL 90-01,
draft reguiation Section 50402(e).

If such an annuity cannot be restructured then written verification must be obtained from the
agent or company who issued the annuity or the individual agent who sold the annuity.
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See Transfer of Asset guidelines to determine whether or not a period of ineligibility for nursing facility
level of care should be caiculated. Do not treat transfers of income until guidelines have been issued

to do so.

3). If the contract provides for a beneficiary upon the death of the individual or
spouse to some unspecified amount:

) 4

Once the annuitant takes steps to annuitize the annuity in
accordance with these procedures, the balance of the annuity shall
be considered unavaiiable until payment(s) are received.

The annuitant must obtain the specific life expectancy table used by
the annuity company to establish their specific annuity.

If the years of expected iife, based upon the annuity company's
tables for that annuitant, are equal to or less than the number of
years indicated on the fife expectancy tables compiled by the
Actuary of the Social Security Administration for the annuitant, there
is no transfer for less than fair market value. To determine whether
or not the balance of the annuity will be exhausted by the end of the
annuitant's iife expectancy, refer to the life expectancy tables
compiled by the Office of the Actuary of the Social Security
Administration, provided in this section. Enter the tables with the
age of the annuitant as of the date the annuity was purchased or
the date the payment plan was established, whichever is the most
recent.

If the years of expected fife based on the annuity company’s tables
for that annuitant are greater than the number of years indicated on
the life expectancy tables compiled by the Actuary of the Social
Security Administration for the annuitant then: -

v The county must advise the individual or spouse that they
must take steps to restructure the annuity's payment
schedule to one that is based upon a iife expectancy that
ts equal to or less than the number of years reflected on
the life expectancy table compiled by the Actuary of the
Social Security Administration, for that individual or spouse.
When the individual or spouse takes steps to restructure
the annuity the baltance of the annuity shall be considered
unavailable until payment(s) are received.

v if steps are not taken there is a transfer of property for less
than fair market value that may be a disqualifying transfer.
(See "Note" below.)

After payments to the annuitant begin, if the payments are later
designated to any other individual (other than for the sole benefit of
the spouse), they shall be considered a transfer of income that may
result in a disqualifying transfer in the future. (See "Note” below.)
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See Transfer of Asset guidelines to determine whether or not a period of ineligibility for
nursing facility level of care should be cailculated. Do not treat transfers of income until
guidelines have been issued to do so.

% Note: Whenever an annuity has not been properly annuitized, counties shall advise the [
individual that they must attemnpt to have the annuity annuitized in accordance with these
procedures. When it is necessary to advise an applicant /beneficiary that they must annuitize
their annuity in accordance with these procedures, provide the applicant/beneficiary with the
annuitant's fife expectancy by entering the Secrefary's tables using the annuitant's current
age. The balance of the annuity shall be considered unavailabie once steps have been taken
to annuitize the annuity in accordance with these procedures until the payment(s) are
received. Counties shall also consider whether the undue hardship provisions apply before
taking adverse actions. (See procedures 8 J VI.) When undue hardship is considered and
found not to apply the notice of action for the adverse action shall state that "the undue
hardship provisions were considered and found not to apply.”

¢ Undue Hardship: Among other undue hardship provisions which may apply, there is an

undue hardship exception for annuities purchased between August 11, 1993 and
March 1, 1996 (see procedures Section 9J V I). If such an annuity cannot be
annuitized to a period equal to or less than the number of years of life expectancy
on the following life expectancy tables established by the Actuary of the Social
Security Administration, or if a lifetime annuity cannot be annuitized to a payment
schedule based upon a life expectancy that is equal to or less than the number of
years refiected on the life expectancy tables established by the Actuary of the Social
Security Administration, then:

v no period of ineligibility for nuréing facility level of care shall result, and

v the annuity shall continue to be treated in accordance with ACWDL 90-01,
draft regulation Section 50402(e). l

If such an annuity cannot be restructured, then written verification must be obtained from the
agent or company who issued the annuity or the individual agent who sold the annuity.

2. ANNUITY EXAMPLES:

AD  Evomple # 1:  On January 30, 1996, at age 65, Mr. Baker purchases a $20,000 period
certain annuity to be paid over the course of 10 vears. Fixed, equal,
monthly payments begin March 1, 1996.

T Discussion: At age 65, Mr. Baker's life expectancy is 14.96 years according to the life
expectancy table for maies compiled by the Actuary of the Social Security
Administration. Since Mr. Baker's life expectancy figure (14.96 years)
exceeds the payout period of the annuity (10 years) by 4.96 years and Mr.
Baker is receiving payments, the balance of the annuity is considered
unavailable. The payments would be treated as income in accordance with
Article 10.
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D Eumpie # 2-

(33 Discussion:
& Example # 3:
[y Discussion:

@ Exampie # 4:

= Discussion:

ﬁn Example # 5:

On March 10, 1986, at age 65, Mr. Baker purchases a $100,000 period
certain annuity to be paid over the course of 20 years. Fixed, equal,
monthly payments are to begin April 15, 1986.

Based on the jife expectancy table for males, compiled by the Actuary of the
Social Security Administration, Mr. Baker has a life expectancy of only
14.96 years. The payout period exceeds Mr. Baker's life expectancy. Mr.
Baker is unable to restructure the annuity's payment schedule. The
payments scheduled to occur beyond Mr. Baker's life expectancy, (20
payment years - 14.96 life expectancy years = 5.04 years of payments)
would be considered transferred property that may be a disqualifying
transfer. (See “Note™ below.)

To caiculate the amount that was transferred for less than adeguate
consideration, determine the percentage of the original purchase price
which was transferred to fund those payments that exceed the life
expectancy on the Secretary’s tables. Total the payments within the life
expectancy, then total the payments beyond the life expectancy. Divide
each of the two sums by the sum of the total payments, this will result in the
percentage of the total payments made within the life expectancy and the
percentage of the total payments made beyond the life expectancy. Multiply
the original purchase price by the percentage of payments to be paid
beyond the life expectancy.

Mrs. Baker purchases a $50,000 period certain annuity on December 4,
1996 and makes her daughter the annuitant

Mrs. Baker's purchase of the $50,000 period certain annuity is considered
a transfer of property to the daughter that may be a disqualifying transfer.
(See “Note” below.)

On June 10, 1996, Mrs. Baker purchases a $50,000 lifetime annuity with 5
years worth of payments designated to go to her daughter upon the death
of Mrs. Baker. Mrs. Baker is 79 years old and her life expectancy, based on
the life expectancy tables for females compiled by the Social Security
Administration, is 9.67 years. The life expectancy in the tables used by the
insurance company to establish this specific annuity is equal to the life
expectancy shown on the Social Security Administration tables. Mrs. Baker
is receiving fixed, equal, monthly payments.

Since the 5 years worth of payments were specified death benefits when the
annuity was purchased the total amount of death benefit payments
designated for the daughter shall be considered transferred property that
may be considered disqualifying. Mrs. Baker's monthly payments are
considered income in accordance with Articie 10 and the batance of the
annuity less the death benefits are considered unavailable.

Mrs. Baker purchases a $50,000 lifetime annuity on April 15, 1996 and
designates her daughter as the beneficiary upon her death to receive a cash
refund (an unspecified amount). Mrs. Baker is 79 years old and her life
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= Discussion:

BD  Eumple # 6:

= Discussion:
Joa) Exampie # 7:
(3} Discussion:

ﬁ Example # 8:

= Discussion:

expectancy, based on the life expectancy tables for females compiled by the
Social Security Administration, is 9.67 years. The life expectancy tables
used by the annuity company to establish this specific annuity give Mrs.

Baker a life expectancy of 8 years. Mrs. Baker is receiving fixed, equal, l

monthly payments.

Since the cash refund (an unspecified amount) will pay the difference
between the total amount of the payments made to Mrs. Baker dunng her
lifetime and the $50,000 purchase price to the daughter upon Mrs. Baker's
death and the number of years of the company's life expectancy tables are
less than those compiled by the Actuary of the Social Security
Administration, the monthly payments are considered income in accordance
with Article 10 and the balance of the annuity is considered unavaiiable.

Mrs. Baker begins receiving payments from her properly annuitized annuity
but designates her daughter as the annuitant after receiving payments for
1 year. The daughter will receive the remaining four years worth of
payments from the annuity.

The 4 years of payments will be considered transferred income which may
result in a disqualifying transfer in the future. (See "Note" beiow.)

Mrs. Baker begins receiving payments from her properly annuitized annuity
but designates that her daughter is to receive the 4 years of payments
remaining for the sole support of Mrs. Baker.

There is no period of ineligibility for nursing facility level of care for Mrs.
Baker. The payments will be considered income in accordance with Article
10 and the balance or the annuity is considered unavailabie.

Mrs. Baker, age 64, purchases a $50,000 lifetime annuity on March 1, 1996

‘with a period certain of 15 years. Her fife expectancy based on the. life

expectancy iables complied by the Actuary of the Social Security
Administration is 19.72 years. The life expectancy tables used by the
annuity company to establish her specific annuity give Mrs. Baker a life
expectancy of 18 years. She is receiving fixed, equal, monthly payments.

Since the number of years of both the company's life expectancy table and
the period certain are less than Mrs. Baker's life expectancy according to
the life expectancy table for females compiled by the Social Security
Administration, the monthly payments are considered income in accordance
with Articie 10 and the balance of the annuity is considered unavailable.

% Note. Whenever an annuity has not been properly annuitized, counties shall advise the
individual that they must attempt to have the annuity annuitized in accordance with these
procedures. When it is necessary to advise an applicant/beneficiary that they. must annuitize
their annuity in accordance with these procedures, provide the applicant /beneficiary with the
annuitant’s life expectancy by entering the Secretary’s tables using the annuitant's current
age. The batance of the annuity shalt be considered unavailable once steps have been taken
to annuitize the annuity in accordance with these procedures until the payment(s) are
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received. Counties shall also consider whether the undue hardship provisions apply before
taking adverse actions. (See procedures 9 J VI.) When undue hardship is considered and
found not to apply the notice of action for the adverse action shall state that “the undue
hardship provisions were considered and found not to apply.”

¥ Undue Hardship: Among other undue hardship provisions which may apply, there is an

undue hardship exception for annuities purchased between August 11, 1993 and
March 1, 1996 (see procedures Section 9 J V I). If such an annuity cannot be
annuitized to a period equal to or less than the number of years of life expectancy
on the following life expectancy tables established by the Actuary of the Social
Security Administration, or if a lifetime annuity cannot be annuitized to a payment
schedule based upon a life expectancy that is equal to or less than the number of
years refiected on the fife expectancy tables established by the Actuary of the Social
Security Administration, then:

v no period of inéligibility for nursing facility level of care shall result, and

v the annuity shall continue to be treated in accordance with ACWDL 90-01,
draft reguiation Section 50402(e). l

If such an annuity cannot be restructured then written verification must be obtained from the
agent or company who issued the annuity or the individual agent who sold the annuity.

3. ANALYSIS OF SAMPLE ANNUITY PAYMENT SCHEDULES

This subsection includes sample annuity payment schedules. The payment schedules
represent some annuities that have been annuitized in accordance with the guidelines of the
Secretary for the Deparntment of Health and Human Services, as well as some that are not
properly structured.

%} Note. Each row of the attached sampie annuity payment schedules contains the sum of
the equal monthly payments that would be paid in each year of the annuity.

When using the Secretary’s Life Expectancy Tables in determining whether an annuity has
been properily annuitized, enter those tables with the age of the annuitant as of the date the
annuity was purchased or the date the payment pian was estabiished, whichever is the most
recent When it is necessary to advise a Medi-Cal applicant/beneficiary that they must
annuitize their annuity in accordance with these procedures, enter the Secretary's tables
using the individual's current age. )

a. PERIOD CERTAIN ANNLITIES

(1). Pro Annuitized Payment Schedules

The sampie payment schedules on the following page represent annuities
that are to be considered properiy annuitized. The payment schedules are
for 15-year, period certain annuities. The 15-year guarantee period
coincided with the life expectancy of the annuitant based upon the
Secretary's tables as of the date the annuity was purchased (or the date of
annuitization, whichever was the most recent). Monthly payments are fixed,
equal and monthly but may reflect reasonable, annual cost-of-living
increases (i.e., less than or equal to 5%).
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Amount investled:
Rate of Aeturn;
Guaranlee Period:

.

L.evel Paymenls

1_3% Annual increase

5% Annual Increase

|

Paymenl

$7.981.13

8,220,657

pB8,467.18

£8,721.20

9,252 .32

b9,529.09

§
3
g
$6,082.83
4
m
{

$9,815.79
$10,110.26

R i SPEDEMER.

$10,410.57

510,725.07

Year Paymenl
1 $9,634.23
2 $9,634.23
3 $9,634.23
4 $9,634.23
5 $9,634.23
6 $9,634.23
7 $9,634.23
8 $9,634.23
8 |  $9631.23
10 $9,694.23
11 $9,634.23
12 $9,634.23
13 $9,634.23
Life 14 $9,634.23
Expectancy| 15 $9,634.23
Swm:{ $144,513.43 |
Sum <=LE:| $144,513.43
SumsLE: $0.00

g

$11,047.75
$11,379.19
$11,720.56
$12,072.18

$148,440.38

$148,440.38
$0.00

Paymeont

b7,000.00

7,350.00

p7,717.50

b8, 103.38

b8,608.54

b0,933.97

s lentenlentlentealen

b9,380.67

$9,849.70

$10,312.19

511,402.26

q
Y
$10,859.30
q
|

$11,972.38

$12,570.99

$13,100.54

$13,859.62

$151,049.95

$151,049.95

$0.00

1 9J-23
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.
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{2). Improperty Structured Payment Schedules

The payment scheduies on the following page represent period certain
annuities that have not been properly annuitized. They are payment
schedules for 20-year period certain annuities. The guarantee period of 20-
years exceeded the 15-year life expectancy of the annuitant, as determined
by the Secretary's tables as of the date the annuity was purchased or the
date the payment plan was established, whichever was most recent In
these cases there may be a disquaiifying transfer as of the date the annuity
was purchased (or the date the payment pian was established, whichever
was most recent). To determine whether or not the transfer is disqualifying,
counties must review the transfer of property guidelines contained in
ACWDL 90-01.

To determine the amount that was transferred for less than adequate
consideration, determine the percentage of the original purchase price
which was transferred to fund the payments that exceeded the life
expectancy on the Secretary’'s tables as of the date of purchase or the date
the payment plan was established, whichever was the most recent

% Note: Whenever an annuity has not been properly annuitized counties shall advise the
individual that they must attempt to have the annuity annuitized in accordance with
these procedures. The batance of the annuity shall be considered unavailable once
steps have been taken to annuitize the annuity in accordance with these procedures
until the payment(s) are received. Counties shall also consider whether the undue
hardship provisions apply before taking any adverse actions. (See procedures
Section 9JVI.) When undue hardship is considered and found not to apply the
notice of action for the adverse action shall state that "the undue hardship provisions
were considered and found not to apply”. '

(A). Level Payment Sample

The sum of the payments within the fife expectancy is $120,363.88.
The sum of the payments beyond the life expectancy is $40,121.29.
Dividing each of the two sums by the sum of the total payments
($160,485.17) will result in the following, based upon the
Secretary’s tables: 75% of the payments will be made during the
life expectancy of the annuitant, and 25% of the payments will be
made beyond the fife expectancy of the annuitant. Muitiplying the
oniginal purchase price ($100,000) by 25% will result in the
percentage of the original purchase price which was transferred to
fund the payments beyond the annuitant's life expectancy
{100,000 x 25% = $25,000).

(B). 3% Annual Increase Sample

The sum of the payments within the life expectancy is $116,499.63.
The sum of the payments beyond the life expectancy is $51,810.67.
Dividing each of the two sums by the sum of the totai payments
($168,310.30) will result in the following, based upon the
Secretary's tables: 69.2% of the payments will be made during the
life expectancy of the annuitant; and 30.8% of the payments will be
made beyond the life expectancy of the annuitant Multiplying the
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original purchase price ($100,000) by 30.8% will result in the
percentage of the original purchase price which was transferred to
fund the payments beyond the annuitant's life expectancy
($100,000 x 30.8% = $30,800.00).

(C). 5% Annuatl Increase

The sum of the payments within the life expectancy is $113,287.46.
The sum of the payments beyond the life expectancy is $60,308.80.
Dividing each of the two sums by the sum of the total payments
($173,596.26) will result in the following, based upon the
Secretary's tables: 65.3% of the payments will be made during the
life expectancy of the annuitant, and 34.7% of the payments will be
made beyond the life expectancy of the annuitant. Multiplying the
original purchase price ($100,000) by 34.7% will result in the
percentage of the original purchase price which was transferred to
fund the payments beyond the annuitants life expectancy
($100,000 x 34.7% = $34,700.00). .

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: PAGE: 9J-25
5-15-97




MEDI-CAL ELIGIBILITY PROCEDURES MANUAL

Amonat fovesteds $I0.000
Rute of Retwrn: S.00%
Cornntee Pevlud: 20 Yenrs

| Level Payments
Yoar Payment
1 $0,024.26
2 08,024.26
B 8.024.26
4 8,024 .26
5 | $8.024.26
6 $0,024.26
1 58,024.26
.8 b0,024.26
9 | " $8,024.26
10 $0.024.26
[} $8.024.26
12 8,024.26
13 $8.024.26
Lite |14 | $8,0%4.26
Expectancy| 15 $8.024.26
16 $6,024.26
17 $6.024.26
18 $8.024.26
19 $6,024.26
20 $8,024.26
Sum:[_$160.485.17 ]
Sum <=L.E:| $120,363.88 [ 75.0%
Sum>LE:[  $40,121.29 | 26.0%

$ 25.000.00

{ 3% Annual Increase

]

Paymamt
$6,263.79
6,451.70
6,645.25
6,044.61
$7,049.95
7.261.45
$7.479.29
b7.703.67
7,934.78
8,172.82
$8,418.01
8,670.55
£0,930.66
$0,190.58
$9,474.64
$0,756.78
$10,051.54
$10,353.09
0,663.68
0,983.59

$168,310.30

__$116,499.63 | 69.2%
$51.810.67 | 30.8%

$ 30,782.83

| 5% Annual Incrense

§% Increase

$56,250.00
5.512.50_
5,788.13
6,077.63
6.381 41
$6,700.40
$7.,036.50
__$7.0720
$7.756.64
$0,144 47
8,551.70
b8,979.28
$9,420.25
b9, 009 66
$10,394.64
$10,914.37
b11,460.09
$12,033.10
$12,634.75
$13,260.49

I $173.596.26 I

$113,287.46

65.3%

$60,308.80

3M.7%

4 U0

PAGE: 8J-26
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b. LIFETIME ANNUITIES

When considering whether a lifetime annuity has been annuitized in accordance with
the Secretary's tables, the applicant must provide the life expectancy that the
company used as of the date the annuity was purchased or the date the payment
plan was established. The company's life expectancy for the annuitant is then
compared to the life expectancy for the annuitant based upon the Secretary’s tables.
The age to use when entering the Secretary’s table is the age of the annuitant as of
the date the annuity was purchased or the date the payment plan was established,
whichever is most recent.

(1).  Propery Annuitized

The payment schedule on the following page represents a lifetime annuity.
The life expectancy of the annuitant per the Secretary's tables coincides
with the life expectancy of the annuitant based upon the company's tables.
The purchase of the annuity is considered 1o be for adequate consideration
and there is no disqualifying transfer of property even though payments are

. to be paid regardless of how long the annuitant may actually live. Monthly
payments are fixed, equail and monthiy but may reflect reasonable, annual
cost-of-living increases (i.e., less than or equal to 5%).
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Lite
Expeclancy

Sononnt dusested: $100,0100
e of Hetwin: S04,

Lifetime Anunity

{ Level Payments

—

Year Payment

$0,024 26

8.024.26
8,024.26

]

8.024.26
0.024.20

8,024.26
0,024.20
8,024.26
8,024.20

8,024.26
0,024.26
8,024.26 .

o
~‘°°.I

8,024.26

$8,024.26

no_:.a_n.-

$6.024.26

8,024.20

8,024.26

$6,024.26

LividiNidinlalw

~

0,024.20

3% Annual Increase '

q

ayment

L

§% Annual increase

5%

increase

b5,260.00

5.612.50

5,708.13

6,077.5

6,301 4

6,700.4

p7,035.5

7,307 2

2,766.6

IS ICID e

8,144.4

0,551.70

Mientenié

4,979.20

9,420.25

h.

9,899.68

N
24

0,394.64

0,914.97

,460.09

2,033.10

2,634.75

3,260.49
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(2). improperily Structured Payment Schedules

The payment scheduies on the following page represent lifetime annuities
that have not been properly annuitized. The company's life expectancy for
the annuitant exceeded the 15-year life expectancy of the annuitant, as
determined by the Secretary's tables as of the date the annuity was
purchased or the date the payment plan was established, whichever was
most recent.  In these cases there may be a disqualifying transfer as of the
date the annuity was purchased (or the date the payment pian was
established, whichever is most recent). To determine whether or not the
transfer is disqualifying, counties must review the transfer of property
guidelines contained in ACWDL 80-01.

To determine the amount that was transferred for less than adequate
consideration, determine the percentage of the original purchase price which
was transferred to fund the payments that may be paid between the
company's life expectancy for the annuitant and the life expectancy in
accordance with the Secretary's tables. When entering the Secretary's
tables, use the age of the annuitant as of the date the annuity was
purchased or the date the payment ptan was established, whichever was
the most recent.

% Note: Whenever an annuity has not been properly annuitized counties shall advise the
individual that they must attempt to have the annuity annuitized in accordance with
these procedures. The balance of the annuity shall be considered unavailable once
steps have been taken to annuitize the annuity in accordance with these procedures
until the payment(s} are received. Counties shalil also consider whether the undue
hardship provisions apply before taking any adverse actions. (See procedures
Section 9 JVI.} When undue hardship is considered and found not to apply the
notice of action for the adverse action shali state that "the undue hardship provisions
were considered and found not to apply”.

(A). Level Pavment Sampie

The sum of the payments within the life expectancy based upon the
Secretary’s table is $120,363.90. The sum of the payments
between the company’s life expectancy and the life expectancy
based upon the Secretary’s tables is $24,072.78. Dividing each of
the two sums by the sum of the total payments ($144,436.68) will
result in the foliowing: 83.3% of the payments will be made during
the life expectancy of the annuitant based upon the Secretary's
tables; and 16.7% of the payments will be made between the two
life expectancies. Multiplying the original purchase price ($100,000)
by 16.7% will result in the percentage of the original purchase price
which was transferred to fund the payments beyond the annuitant's
life expectancy ($100,000 x 16.7% = $16,700).

(B). 3% Annual Increase

The sum of the payments within the life expectancy based upon the
Secretary’s table is $116,499.62. The sum of the payments
between the company’s life expectancy and the fife expectancy
based upon the Secretary’s tables is $30,163.41. Dividing each of
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the two sums by the sum of the total payments ($146,663.03) will
result in the following: 79.4% of the payments will be made during
the life expectancy of the annuitant based upon the Secretary’s
tables; and 20.6% of the payments will be made between the two
life expectancies. Multiplying the original purchase price ($100,000)
by 20.6% will result in the percentage of the original purchase price
which was transferred to fund the payments beyond the annuitant's
life expectancy ($100,000 x 20.6% = $20,600). |

(C). 5% Annual increase

The sum of the payments within the life expectancy based upon the
Secretary's table is $113,287.46. The sum of the payments
between the company’s life expectancy and the life expectancy
based upon the Secretary’s tables is $34,407.56. Dividing each of
the two sums by the sum of the total payments ($147,695.02) will
result in the following: 76.7% of the payments will be made during
the life expectancy of the annuitant based upon the Secretary’s
tables; and 23.3% of the payments will be made between the two
iife expectancies. Multiplying the original purchase price ($100,000)
by 23.3% will result in the percentage of the original purchase price
which was transferred to fund the payments beyond the annuitant's
life expectancy ($100,000 x 23.3% = $23,300).
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Life

Expectancy

Amount Invested: $100,000)
Rute of Retorn: S.00%
Lifetime Annuity

L Level Payments

—

Year Payment
09,024.26
$6,024.26
$6,024.26
$0,024.26 |
$0,024.26
$8,024.26
8,024.28
8,024.26
8,024.26
$6,024.28
6,024.26
8,024.26
0,024.26 ‘
00,024.26
8,024.26

- |-

nlemnien

Per Secretary

8,024.26
6,024.26
8,024.26 .

Per Company

-t et § e § i

6,024.28
8,024.26

Ofojei~Niafnlaloin|=ioiCi@i~atalalwin

N

Sum:

Sum <=LE;
Sum>LE; 524.072. 1% .

" [ 1670000

[ 3% Annual Increase

1

[ 6% Annual Increase

Payment

$6,263.79
$6,451.720
0,845.25
6,844.61
)7,049.95
)7,261.45
)7.479.29
7,709.67
$7.934.78
8,172.062
8,418.01
$6.670.565
$8,930.66
$9,198.58
$9,474.54
9,768.78
310,061.64
0,363.09
0,000.00] -
0,903.59

[s14668303] -

$116,400.62]79.4°
,163.41120.6%

nieale

$ 20,600.00 .

5% Increase

$5,250.00

b5,612.50

§
$5,780.13
$6.077.53

$6.301.44

6,700.48

$7,035.50

$7,307.268

7,766.64

8,144.47

58,551.70

8,970.28

[
$9,428.25
$90,899.66

e

0,394.64

o

0,914.37

1,460.09

10

2,634.75

13,260.49

3

76.7%|

4,407.56

23.39

$ 23,300.00
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c. LIFETIME WITH PERIOD CERTAIN ANNUITIES

A lifetime with period certain annuity combines the features of both the lifetime and
the period certain annuities into one. When considering whether a iifeime with a
period certain annuity has been annuitized in accordance with the Secretary's tables,
the applicant must provide the life expectancy that the company used as of the date
the annuity was purchased or the date the payment pian was established. The
company'’s fife expectancy for the annuitant is then compared to the life expectancy
for the annuitant based upon the Secretary's tables. The guarantee period must also
be less than or equal to the life expectancy based upon the Secretary's tables. The
age to use when entering the Secretary’s table is the age of the annuitant as of the
date the annuity was purchased or the date the payment plan was established
whichever is most recent. '

(1). Pro Annuitized Pa nt Schedules

The sampie payment schedules on the foliowing page represent annuities
that are to be considered properly annuitized. The payment schedules are
for lifetime with 15-year, period certain annuities. The 15-year guarantee
period AND the company's iife expectancy coincided with the life |
expectancy of the annuitant based upon the Secretary’s tables as of the
date the annuity was purchased or the date of annuitization, whichever was
the most recent  Monthly payments are fixed, equal and monthly but may
reflect reasonable, annual cost-of-living increases (i.e., less than or equal

o 5%).
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Amoont bmvested: $100.000
Rirte of Retarn: S0

Lifetime with 15-year Period Certain

L Level Payments

1

Year Payment
$0.024.26
$0,024 26
$6.024.20
$0,024.26

$6.024.26
$0,024.2¢6
$8,024 26
$8,024.26
$0,024.26
$6,024.20
3
!
{
{
{

OIDIN DN DO IN =

$0,024 .26
08,024.26
$8,024.26 .
$8,024.26
$8,024.26

Lite
Expeclancy

Colncides $6,024.26] Cuarantee Period

08,024.26
18,024,260

OIRIDINIDI N DI = {O

ol el t

L 3% Annual Increase ] L 5% Annual Increase
Payment §% Increase
$6.263,79 $5,250.00
$6.451.70 $6.512.50
$6,645.25 $5,760.13
06,844,614 \ $6,077.53
57,049.95 $6.201.41
07,261.45 $6,700.40
$7,479.29 $7,035.50
$7.703.67 L__$7.307.20
7,934.78 $7,756.64
$8,172.42 0,114.47
$6,418.01 $8,561.70
$6,870.55 $0,979.20
8,930.66 $9,428.25
$0,198.68 $9,899.66
$9,474.54 $10,394.64
$9,756.7¢ N $10,914.37
$10,051.54 11,460.09
$10,353.09 * $12,033.10
)10,603.68 $12,634.75
10,903 59 $13,260.49
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{2). Improperily Structured Payment Schedules

(A). Company’s Life Expectancy Exceeds Secretary’s Life Expectancy -
Guarantee Period Coincides

The payment schedules on the foliowing page represent lifetime
with 15-year period certain annuities that have not been properly
annuitized. Although the life expectancy for the individual based
upon the Secretary’s tables and the 15-year guarantee period
coincide, the company's life expectancy for the annuitant exceeds
the 15-year life expectancy of the annuitant, as determined by the
Secretary's tables. This is determined as of the date the annuity
was purchased or the date the payment plan was established,
whichever was most recent. In these cases there may be a
disqualifying transfer as of the date the annuity was purchased or
the date the payment plan was established, whichever is most
recent To determine whether or not the transfer is disquaiifying,
counties must review the transfer of property guidelines contained
in ACWDL 90-01.

To determine the amount that was transferred for less than.
adequate consideration, determine the percentage of the original

purchase price which was transferred to fund the payments that

may be paid between the company's life expectancy for the

annuitant and the life expectancy in accordance with the

Secretary’s tables. When entering the Secretary's tables, use the

age of the annuitant as of the date the annuity was purchased or

the date the payment plan was established, whichever was the
most recent.

% NOTE: Whenever an annuity has not been property annuitized counties shall advise the
individual that they must attempt to have the annuity annuitized in accordance with
these procedures. The balance of the annuity shall be considered unavailable once
steps have been taken to annuitize the annuity in accordance with these procedures
until the payment(s) are received. Counties shall also consider whether the undue
hardship provisions apply before taking any adverse actions. When undue hardship
is considered and found not to apply the notice of action for the adverse action shall
state that “the undue hardship provisions were considered and found not to apply”.

(). Level nt Sample

The sum of the payments within the life expectancy based
upon the Secretary's table is $120,363.80. The sum of the
payments between the company’s life expectancy and the
life expectancy based upon the Secretary's tables is
$24,072.78. Dividing each of the two sums by the sum of
the total payments ($144,436.68) will resutlt in the following:
83.3% of the payments will be made during the life
expectancy of the annuitant based upon the Secretary’s
tables; and 16.7% of the payments will be made between
the two life expectancies. Multiplying the original purchase
price ($100,000) by 16.7% will result in the percentage of
the original purchase price which was transferred to fund
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the payments beyond the annuitants life expectancy
($100,000 x 16.7% = $16,700). .

). 3% Annual increase

The sum of the payments within the life expectancy based
upon the Secretary’s tabie is $116,499.62. The sum of the
payments between the company’s iife expectancy and the
life expectancy based upon the Secretary’s tables is
$30,163.41. Dividing each of the two sums by the sum of
the total payments ($146,663.03) will resutt in the following:
79.4% of the payments will be made during the life
expectancy of the annuitant based upon the Secretary’s
tables; and 20.6% of the payments will be made between
the two life expectancies. Multiplying the original purchase
price ($100,000) by 20.6% will result in the percentage of
the original purchase price which was transferred to fund
the payments beyond the annuitant’s life expectancy
($100,000 x 20.6% = $20,600).

(). 5% Annual Increase

The sum of the payments within the life expectancy based
upon the Secretary's table is $113,287.46. The sum of the
payments between the company’s life expectancy and the
life expectancy based upon the Secretary’s tables is
$34,407.56. Dividing each of the two sums by the sum of
the total payments ($147,695.02) will resuilt in the following:
76.7% of the payments will be made during the life
expectancy of the annuitant based upon the Secretary's
tables; and 23.3% of the payments will be made between
the two fife expectancies. Muttiplying the original purchase
price ($100,000) by 23.3% will result in the percentage of
the original purchase price which was transferred to fund
the payments beyond the annuitant's life expectancy
{$100,000 x 23.3% = $23,300).
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Amonnt Invested: $100,000
Rate of Retarn; $.00%

Lifetime with 15-year Period Certain

| Level Payments |
Year Payment
1 $6,024.26
2 8,024.26
3 $6,024.26
4q $8,024.26
§ $0,024.26
6 $6,024.26
7 $8,024.26
8 $8,024.26
9 $6,024,26
10 $8,024.26
1 $8,024.26
12 8,024.26
13 $0,024.26
Life 14 $0,024.26
Expectancy [ 15 . $6,024.26 .
" 76 $8.024.26 ] Cuarantee Period
er Secretary .
17 $6,024.26
10 $6.024.28
18 8,024.26
Per Company |5 $8,024.26
Sum: 430.68
Sum <=LE; 2 353 98 83.3¢
Sum>LE:[  $24,072, o

$_16,700.00}-

l 3% Annual Increase 1} I 5% Annual Increase
Payment 5% Increase
$6,263.79 p5,250.00
$6,451.70 $5,612.50
8,845.25 $5,780.13
$6,844.61 $6,077.53
$7,049.95 $6,901.41
$7,261.45 $6,700.10
$7.479.20 $7,035.50
$7,702.67 $7,307.28
$7,034.78 $7,756.64
8,172.82 0,144.47
$6,418.01 $0,551.70
$8,670.55 $0,879.28
$6,930.66 $9.428.25
$0,1908.58 $9,099.66
$0,474.64 $10,394.64
09,758,78 $10,914.37
$10,051.64 $11,460.09
$10,353.09 $12.0 !
$10,6063.60 $12,634.75
$10,903.69 $13,266.49
[$146.663.03] [ $147.695,02]
$116,499.62]79.4° 113.287.46 176.7%]
44 63.41120.6% "3 20148 23.3%
2060000} . .
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(B). Life Expectancy’s Coincide - Guarantee Period Exceeds the Life
Expectancy

The payment schedules on the following page represent lifetime
with 20-year period certain annuities that have not been property
annuitized. Although the life expectancy for the individual based
upon the Secretary's tables and the company’s life expectancy for
the annuitant coincide, the 20-year guarantee period exceeds the
15-year life expectancy of the annuitant as determined by the
Secretary’s tables. This is determined as of the date the annuity
was purchased or the date the payment plan was established,
whichever was most recent. In these cases there may be a
disqualifying transfer as of the date the annuity was purchased or
the date the payment plan was established, whichever is most
recent To determine whether or not the transfer is disqualifying,
counties must review the transfer of property guidelines contained
in ACWDL 90-01.

To determine the amount that was transferred for less than
adequate considesation, determine the percentage of the original
purchase price which was transferred to fund the payments that are
guaranteed to be paid beyond the life expectancy in accordance
with the Secretary's tables. When entering the Secretary's tables,
use the age of the annuitant as of the date the annuity was
purchased or the date the payment pian was established,
whichever was the most recent.

% Note:  Whenever an annuity has not been properly annuitized counties shall advise the individual
that they must attempt to have the annuity annuitized in accordance with these procedures.
The balance of the annuity shall be considered unavailable once steps have been taken to
annuitize the annuity in accordance with these procedures until the payment(s) are received.
Counties shall also consider whether the undue hardship provisions apply before taking any
adverse actions. When undue hardship is considered and found not to apply the notice of
action for the adverse action shall state that "the undue hardship provisions were considered
and found not to apply”.

(. Level ment Sampie

The sum of the payments within the life expectancy based
upon the Secretary’s table is $120,363.88. The sum of the
payments between the life expectancy and the end of the
20-year guarantee period is $40,121.29. Dividing each of
the two sums by the sum of the total payments
($160,485.17) wili result in the following: 75% of the
payments will be made during the life expectancy of the
annuitant based upon the Secretary's tables; and 25% of
the payments will be made between the life expectancies
and the end of the 20-year guarantee period. Multiplying
the original purchase price ($100,000) by 25% will resutt in
the percentage of the original purchase price which was
transferred to fund the payments beyond the annuitant's life
expectancy ($100,000 x 25% = $25,000).
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(in). 3% Annual increase

The sum of the payments within the life expectancy based
upon the Secretary's table is $116,499.62. The sum of the
payments between the life expectancy and the end of the
20-year guarantee period is $51,810.67. Dividing each of
the two sums by the sum of the total payments
($168,310.30) will result in the following: 69.2% of the
payments will be made during the life expectancy of the
annuitant based upon the Secretary’s tables; and 30.8% of
the payments will be made between the life expectancy of
the annuitant and the end of the 20-year guarantee period.
Multiplying the original purchase price ($100,000) by 30.8%
will result in the percentage of the original purchase price
which was transferred to fund the payments beyond the
annuitant's life expectancy ($100,000 x 30.8% =
$30,800.00).

(iii). 5% Annual Increase

The sum of the payments within the life expectancy based
upon the Secretary’s table is $113,287.456. The sum of the
payments between the life expectancy and the end of the
20-year guarantee period is $34,740.84. Dividing each of
the two sums by the sum of the total payments
($173,596.26) will result in the following: 65.3% of the
payments will be made during the life expectancy of the
annuitant based upon the Secretary’s tables; and 34.7% of
the payments will be made between the life expectancy of
the annuitant and the end of the 20-year guarantee period.
Muttiplying the original purchase price ($100,000) by 34.7%
will result in the percentage of the original purchase price
which was transferred to fund the payments beyond the
annuitant's fife expectancy ($100,000 x 34.7% = $34,700). -
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Nivount ivested:s $100.000
Rate of Retuen: §.00%

Lifetime with 20-year Period Certain

L.evel Payments

1

{
Year | payment ]
1 $8.024.26
| 2 }8.024.26
3 $8.024.26
q $8.024.26
5 | 380248
6 $6,024 20
_7_|__38,0%426
] $0.024.26
9 $0.024.26
10 $0.024.26
a1 $8.024.26
12 $0.024.26
13 $8.024.26
Lite | 713 $0.024.26
xpectancy | 15 $8,024.26
Coincides |16 $8.024.26
17 $8,024.26
: i8 $8.024.26
Guarantee [—5 $8,024.26
Period 20 $8,024.26

Sum:l $160,465 |7 '

Sum <=L.E:;
SumsLE:

75.0%

25.0%

$ _25,000.00

$168,310.30

| 3% Annual increase

1

b6,263.79

6,451.70

Payment
§
N
[

b6,845.25

6.844.61

7,049.95

p7,261.45

7,479.29

$7,934.78

p8,172.82

4
{
§
$7,703.67
[
<

b8,418.01

8,6870.55

b8,930.66
b9,198.58

9,474.54

nlenlente

9,768.78

$10,051.64
10,353.09

Py

$10,663.68

10,983.59

$116,499.63

69.2%

$51,810.67

30.8%

$ 30,800.00

[ 5% Annual Increase

—

6% Increase
$5,250.00
$5,612.50
$5,786.13
$6,077.53
$6,381 .41
06,700.48
$7,035.50
$2.307.28
$7,756.64
$8,144.47
$8,551.70
$0,979.28
$9,428.25
$9.0699.66
$10,394.64
$10,914.37
$11,460.09
b12,033.10
612,634.75
513,266.4D

l $173,596.26 |

$113,287.46 | 65.3%
$60,308.80 | 34.7%

B 34:70:0.}-'00 .

toalenien
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% Notes:

d ANNUITIES WITH DEFERRED PAYMENTS

When annuities are paid out within the life expectancy
established by the Secretary's tables but the payments are not
fixed, equal, monthly payments (or vary because of reasonable cost
of fiving increases, i.e, < 5% annually), payments shail be
considered deferred. The cash surrender value of the annuity is to
be counted.

Whenever an annuity has not been properly annuitized counties shall advise the
individual that they must attempt to have the annuity annuitized in accordance with
these procedures. The balance of the annuity shall be considered unavailabie once
steps have been taken to annuitize the annuity in accordance with these procedures
until the payment(s) are received. Counties shall also consider whether the undue
hardship provisions appiy before taking any adverse actions. When undue hardship
is considered and found not to apply the notice of action for the adverse action shall
state that “the undue hardship provisions were considered and found not to apply”.

When payments extend beyond the life expectancy of the annuitant based upon
the secretary's tabies there has been a transfer of assets that may be disqualifying.
The transfer issue must be addressed first. Counties must not count the case
surrender value of the annuity in cases where a period of ineligibility for a
disqualifying transfer has been assessed.

To determine whether or not the annuity has a cash surrender
value, ook to the policy provisions. if the policy provisions state
that there is no cash surrender value, then there is nothing to count
in the property reserve. The payments actually.made, however,
continue to be considered income in accordance with Article 10.

e. SAMPLE LANGUAGE WITH A CASH SURRENDER VALUE

The foliowing paragraphs represent sample language of an annuity
with a possibie cash surrender value. In cases where there are
penaities for surrendering a policy early, counties shall count only
the amount the annuitant would actually receive.

{1) Surrender of Policy ~ Except as provided herein, at any
time prior to the Maturity Date, the Owner may surrender

this policy for its Cash Value. Such surrender request shall
be in writing on a form provided by the Company and
signed by the Owner. This policy shall accompany the
request form and be surrendered. If this policy shall have
been previously assigned, any surrender request must be
approved in writing by the assignee.

2) Withdrawal Charge — Any Withdrawal from this policy shall
be subject to a Withdrawal Charge, exempt as otherwise
provided herein. The Withdrawal Charge on this policy
shall be an amount equal to 8% of such Withdrawal. After
the policy has been in force 5 years, the Withdrawal
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Charge shall be reduced by 2%. It will be reduced by 2%
on each policy anniversary thereafter. After the policy has
been in force 8 years no Withdrawal shall be subjectto a
Withdrawal Charge.

{3) Waiver of Withdrawal Charge — Beginning one calendar
month after the Effective Date, up to 1% of the Premium
may be withdrawn each month without a Withdrawal
Charge. The unused portion of this Waiver of Withdrawal
Charge provision is accumulative.

4) Surrender Charge — The Surrender Charge on this policy
shall be an amount equal to 8% of the Accumutation Value.
After the policy has been in force 5 years, the Surrender
Charge shall be reduced by 2%. !t will be reduced by 2%
on each policy anniversary thereafter. The Surrender
Charge shall also be reduced by any applicable Waiver of
Withdrawal Charge. After the policy has been in force 8
years, no surmrender shall be subject to a Surrender

Charge.

f SAMPLE LANGUAGE WITHOUT A CASH SURRENDER VALUE

The following paragraphs represent sampie language of an annuity
without a cash surrender value. in these cases there wouid be no
amount to count Payments actually made are continued to be
considered income in accordance with Article 10.

). Payments ~ The Payments shown in the Policy Schedule

’ will begin on the Annuity Start Date. The Payments are
payable to the Annuitant in the manner described on the

Policy Schedule. In no event will less than the Number of
Payments Certain be made. The Payments will not be

subject to:

v Transfer, alteration, claims of creditors before any
payment is due; or

v Encumbrance by creditors,
Once this Policy is issued you may not
v Change the manner in which Payments are made;

v Surrender this Policy for the value of any
remaining guaranteed Payments; or

v Take any cash withdrawals or loans from this
Policy.

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: 15-97 PAGE: 8J-41
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g. SAMPLE IMPROPERLY ANNUITIZED PAYMENT SCHEDULE
REPRESENTING DEFERRED PAYMENTS

(1) Unreasonable Annual Increases ' f

The sample payment schedule on the following page
represents an improperly annuitized annuity with 25%
annual cost of living increases. Unreasonable annual
increases of this sort tend to push the majority of the
payments toward the back-end of the payment phase. In
these cases, Counties shall count the cash surrender value
of the annuity as available property.

% Note: Whenever an annuity has not been properly annuitized counties shall advise the individual
that they must attempt to have the annuity annuitized in accordance with these procedures.
The batance of the annuity shall be considered unavailable once steps have been taken to
annuitize the annuity in accordance with these procedures until the payment(s) are received.
Counties shall also consider whether the undue hardship provisions apply before taking any
adverse actions. When undue hardship is considered and found not to apply the notice of
action for the adverse action shall state that "the undue hardship provisions were considered
and found not to apply”.

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: PAGE: 9J42
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Amount invegted: $100,000
Rate of Return: 5.00%
Guarantee Period: 15 Years

l 25% Annual Increase |

Year Payment
-1 $1.578.36
2 $1,972.85
3 $2,466.18
4 $3.082.74
3 33,853.43 |
(3 $4.816.78
7 $6.020.88
8 37,525.24
9 $95.407.80
10 $11,758.75
11 $14,688.69
12 $1 8.374.61
13 $22,968.26
Lite 14| $28,710.33
Expectancy | 15 $35.887.81
16
17
18
19
| 20
SumI §173‘1 26.04 !
Sum<LE[ $173.126.04 |
Sum>LE $0.00
SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: PAGE: 9J-43
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h. Small Percentage of Principal Plus interest Each Year

The sample payment schedule on the following page represents an
improperly annuitized annuity that pays out only interest with .8%
of the principal per year. Payment plans of this sort tend to push
most of the principal of the annuity into a single payment at the end
of the guarantee period. In these cases, Counties shall count the
cash surrender value of the annuity as available property.

% Note: Whenever an annuity has not been properly annuitized counties shall advise the individuai
that they must attempt to have the annuity annuitized in accordance with these procedures.
The balance of the annuity shall be considered unavailable ‘once steps have been taken to
annuitize the annuity in accordance with these procedures until the payment(s) are received.
Counties shall also consider whether the undue hardship provisions apply before taking any
adverse actions. When undue hardship is considered and found not to apply the notice of
action for the adverse action shall state that "the undue hardship provisions were considered
and found not to apply”.

SECTION NO.: 50489 et seq. MANUAL LETTERNO.: 179 DATE: PAGE: 8J44
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Amount invested: $100,000
Rate of Return: 5.00%
Guarantee Period: . 15 Years

] interast + .8% of Prlncigal per year l

Year _ Payment
1 $5.800.00
2 $5,760.00
3 $5,720.00 |
4 $5.680.00
5 $5.640.00 |
3 $5.600.00
7 $5,.5560.00 |
8 $5.520.00 |
2 $5.,480.00 |
10 $5.440.00
71 $5,400.00 | .
12 $5,3560.00 |
13 $5.320.00 | -
Life 14 $5.280.00 |
_Exm_ 15 sesiuo.oo
) 16
/ 17
18 ° ’
18
20
Sunl $170,800.00 ]
Sumc<lE $170.800.00
Sum>LE $0.00

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: PAGE: 9J45
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i Guarantee Period Extends Beyond the Life Expectancy

The payment schedule on the foliowing page represents a period
certain annuity that has not been properly annuitized. 1t is a
payment schedule for a 20-year period certain annuity. The
guarantee period of 20-years exceeds the 15-year life expectancy
of the annuitant, as determined by the Secretary’s tables as of the
date the annuity was purchased or the date the payment plan was
established, whichever was most recent. In these cases there may
be a disqualifying transfer as of the date the annuity was purchased
or the date the payment plan was established, whichever was most
recent. To determine whether or not the transfer is disqualifying,
counties must review the transfer of property guidelines contained
in ACWDL 90-01.

Even though the annuity aiso provides for an unreasonable 12%
annual cost of living increase, the federal iaw requires that
payments beyond the fife expectancy of the annuitant are to be
considered potentially disqualifying transferred assets. Counties
must FIRST ook to the transfer of property guidelines to determine
whether or not there has been a disqualifying transfer. if the
transfer to purchase the annuity was not a disqualifying transfer
then, in these cases, Counties shall consider the cash surrender
vaiue of the annuity to be countable property.

To determine the amount that was transferred for less than
adequate consideration, determine the percentage of the original
purchase price which was fransferred to fund the payments which
exceed the fife expectancy in accordance with the Secretary's
tables as of the date of purchase or the date the payment plan was
established, whichever was the most recent.

% Note: Whenever an annuity has not been properly annuitized counties shail advise the individual
that they must attemnpt to have the annuity annuitized in accordance with these procedures.
The balance of the annuity shall be considered unavailable once steps have been taken to
annuitize the annuity in accordance with these procedures until the payment(s) are received.
Counties shall also consider whether the undue hardship provisions apply before taking any
adverse actions. When undue hardship is considered and found not to apply the notice of
action for the adverse action shall state that “the undue hardship provisions were considered
and found not to apply”.

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: PAGE: 9J-46
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Amount invested: $100,000
Rate of Return: 5.00%
Guarantee Period: 20 Ysars

! 12% Annual increase |

Yaar Payment ‘

$2,655.86
$2,874.68

$3,331.84
$3.731.44
$4,178.21 |
$4,680.72
$5,242.41
$5.871.50 |
$6,576.08
$7.365.21
$8.245.04
'$8,238.82
$10,347.55
Life $11.5895.30

Expects ey | 1 5 £12.980.02
186 _3$14,837.62

h fod foeh oA § b
hwm—no”“’“‘”“""“’l"’

17 $16,282.13

18 $18,235.99 |
18 $20.424.81

20 $22,875.23
sum[ _ $181.368.00 |

sum<E[  $00.013.72 |
Sum > LE $82,355.28

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 170 DATE: o PAGE: 9J47
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TREATMENT OF ANNUITIES
PURCHASED ON OR AFTER AUGUST 11, 1993 {

Some other asset.

Treat in accordance
with another section of

Article 9.

Payments have been deferred.

Count cash surrender value
until steps are taken.

equal to or less than
life expectancy per
Secretary’s tables?

Are payments equal NO Payments have been deferred.
and monthly [+ reasonable > | Count cash surrender value
COLA (i.e., annual until steps are taken.

increase < 5%)]}?

Balance is unavailable and
no transfer period.
Payments are income.

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: 15-07 PAGE: 8J-48
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MALESJ- LIFE EXPECTANCY TABLE #1 (Office of the Actuary of the Social Security Administration)

UFE EXPECTANCY

AGE | LIFE EXPECTANCY | AGE | LIFE EXPECTANCY | AGE | LIFE EXPECTANCY | AGE
0 71.80 30 44.06 60° 18.42 .80 3.86
1 7153 31 4315 61 T 1770 91 364
2 70.58 32 4224 62 16.89 a2 343
3 69.62 3 4133 63 16.30 93 324
4 6865 34 4023 64 15:62 94 3.06
5 67.67 35 39.52 &5 14.96 95 2.90
6 66.69 3% 3862 ‘66 14.32 % 274
7 65.71 37 3773 67 13.70 97 2.60
8 6473 36:83 68 13.09 98 247
9 6374 39 35.94 69 12.50 ) 234
10 ‘6275 40 35.05 70 JELE: 100 222
1 61.76 41 34.15 71 11.35 101 2.11
12 60.78 a2.. . 3326 e - 4080 102 1.99
13 59.79 43 237 73 1027 103 1.89
14 58:82 7 31.49 74 927 104 1.78
15 57.85 45 3061 75 9.24 105 168
16 56:31 .4 Coe7a . | as ) 876 <106 | 1.59
17 5597 47 2888 77 8.29 107 150
18 5505 a8 2802 78 78 . 108 141
19 54.13 49 2717 79 7.40 109 133
2 5321 50 EmR 88 -6.98 110 125
2 5229 51 2548 81 6.59 1 1.17
'z 5138 82 2465 - 821 ez | 1:10
50.45 53 2382 &3 5.85 113 1.02
24 4955 54 2301 84 5517 0 fetsa | 096
25 4853 55 221 85 5.19 115 0.89
% ATT2 56 - 2143 86 4:89° “118 083
7 46.80 57 2066 &7 461 117 0.77
28 45.88 58 -19.80 88 434 18 {. 071
29 4497 s 1 1015 g9 _ 400 1o |____o066
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FEMALES - LIFE EXPECTANCY TABLE #2 (Office of the Actuary of the Social Security Administration)

AGE | UFE EXPECTANCY | AGE | UIFE EXPECTANCY | AGE | LIFE EXPECTANCY | AGE | LIFE EXPECTANCYj]
0 78.79 " 30 50.15 - 22386 ‘[0 471 *
1 78.42 31 49.19 61 T 20e 91 4.40
2 77.48 2 4823 82 2127 @2 411
3 76.51 3 4727 &3 20.49 53 3.84
4 7554 34 4631 64 1972 o 358
5 74.56 3s 4535 65 18.96 95 336
6 7357 3% 44.40 66 1821 96 316
7 7258 37 4345 4 17.48 o7 297
8 7160 38 4250 68 1676 %8 2380
9 70.61 39 4155 69 16.04 99 264
10 €9:62 .40 40:61 70 1535 400 ~2.48
11 68.63 41 39.66 71 14.66 101 2.34
12 6764 42 3872 T2 13.99 102 220
13 66.65 43 3778 1333 103 2.06
14 - 6567 .44 ‘3685 74 12:68 104 193 .

15 5468 4s s 75 12.05 105 1.81
16 6371 oy 3500 76 - 11.43 106 169
17 6274 47 34.08 77 10.83 107 158
18 6177 |48 3347 78 1024 108 148" _!‘
19 60.80 49 227 79 9.67 109 138
20 /5983 507 3137 80 SR-RY 110§ 128 I
21 58.85 51 30.48 81 8.58 11 1.19
2 57:89 - -2 2950 - B2 06 12
23 56.92 53 2872 83 756 13 1.02

24 - 5585 Iy 2786 - B4 - 708 - | 114 0:96
25 54.98 55 27.00 85 663 115 0.89 [
% 54.02 5% 25.15 86 20 16 083 J
z 53.05 57 2531 87 5.79 17 077 l
28 52:08 58 | 24.48 88 541 118 o7t J
29 5112 59 2367 8 | 505 119 0.66 __l
SECTION NO.: 50488 etseq. MANUAL LETTER NO.: 179 DATE: PAGE: 9J-50







MEDI-CAL ELIGIBILITY PROCEDURES MANUAL

E. OBRA 93 TRUST CHARACTERISTICS

Trusts, as classified under OBRA "93, include trusts, SLDs, and annuities established or purchased
on or after August 11, 1993, other than by will. Trusts established under OBRA '93 are no longer
called Medicaid Qualifying Trusts (MQTs); however, they retain many of the same characteristics.

1. JRUST CHARACTERISTICS

OBRA '83 trusts are established:

) 4

) 4

) 4

In part or in whole with assets of the individual or spouse,
On or after August 11, 1993, and

With income, property or property rights of the individual or individual's
spouse.

The following subsection applies to OBRA 93 trusts without regard to:

v

v

v

the purposes for which the trust is established,

whether the trustee(s) has, or exercises, any discretion under the terms of
the trust,

any restrictions on when, or whether, distributions may be made from the
trust, or

any restrictions on the use of the trust assets or distributions.

This means that any trust which meets the basic characteristics outlined above must be

considered in accordance with the following procedures in determining eligibility for Medi-Cal.
No clause or restriction in the trust, no matter how specifically it applies to availability for

Medicaid, Medi-Cal, or other federal or State programs (i.e., special needs trusts, exculpatory
clauses), precludes a trust from being considered under these provisions.

2. INCOME OR PROPERTY

™ Funds held in OBRA '83 trusts (whether trust income or_trust principal) are
considered property regardiess of when or whether distributions may be made.

. Payments made from OBRA 83 trusts to or for the benefit of the individua! or
spouse, are considered income to the individual or spouse whether the payment is
made from trust principal or trust income (unlike MQTs or SLDs established on or
before August 10, 1983).

3. OBRA '93 EXCEPTIONS

Two types of trusts for disabled individuals, established on or after August 11, 1993 have
been excepted from treatment under OBRA '83, and are to be treated in accordance with
provisions contained in VIl C of this Section.

SECTION NO.: 50489 et seq.
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F. TO WHOM THESE TRUST PROVISIONS APPLY

These provisions apply to any individual or spouse whose assets or property rights, regardless of how
ittie, are used to establish a trust, on or after August 11,1993, other than by will. An individua! shall -
be considered to have established an OBRA '93 trust if any of the following individuals established

the trust: .
v the individual, or
v the individual's spouse, or

v a person or entity, including a court or administrative body, with legal authority to act in place
of, or on behalf of, the individual or spouse, regardiess of whether that person or entity
claims to be acting in such a capacity at the time of the action, or-

v a person or entity, including any court or administrative body, acting at the direction or upon
the request of the individual or spouse.

G. INDIVIDUAL'S ASSETS FORM ONLY PART OF AN OBRA ‘93 TRUST

When a trust includes the assets of another person, or persons, as well as the assets of the individual
or spouse, the provisions of this section will apply only to that portion of the trust containing the assets
of the individual or spouse. In determining the amount of countable property, prorate the property
held in the trust, in the month, based on the proportion of the individual's or spouse’s assets that have
been transferred to the trust.

H. TREATMENT OF OBRA ‘33 TRUSTS

Once the trust has been categorized as an OBRA "83 trust, review the trust document to determine
if the trust is revocable or irevocable. Depending upon the terms of the trust, the principal and income
contained within the trust will be treated in one of three ways:

v  as available property

v as income, or
14 as a fransferred asset.
1. REVOCABLE TRUSTS

a. The entire amount of trust principal and trust income retained in the trust is treated
as available property (pursuant to Section 50402(a), property heid in trust shall be
considered available subject to Section 50402 (a) <(f) except that subsection (e) does
not apply to annuities purchased on or after August 11, 1993) of the individual or
spouse.

b. Any actual payment from the trust (whether from trust income or trust principal)
made to, or for the benefit of the individual or spouse is treated as income to the
individual or spouse, in accordance with Articie 10.

c. Any actual payment from the trust which is not made to. or for the benefit of the
individual or spouse is considered a fransferred asset.

SECTION NO.: 50489 et seq. MANUAL LETTER NO.: 179 DATE: DAME. 6 1.89
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£ Example:

.ﬂ. Discussion:

Mr. Baker establishes a revocable frust, with a principal of $100,000, on
March 1, 1994, enters a nursing facility on November 15, 1894, and applies
for Medi-Cal on February 15, 1995. Under the terms of the trust, the trustee
has complete discretion in disbursing funds from the trust Each month, the
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a
property management firm for the upkeep of Mr. Baker's home, from the
frust income. On June 15, 1994, the trustee gives $50,000 from the trust
principal to Mr. Baker's brother.

In this example, the $100 personal aliowance, and the $500 for upkeep of
the house, would count as income each month to Mr. Baker. Because the
trust is revocabie, the entire vaiue of the trust principal and trust income -
retained by the trust is considered available property (pursuant to Section
50402 (a) -{f), excluding subsection 50402(e), for annuities purchased on
or after August 11, 1993) to Mr. Baker. Originally, the trust principal was
$100,000, however, in June 1984 the trustee gave away $50,000. Only the
remaining $50,000 pius the trust income accrued since the trust was
established and which was not disbursed, is countable as available property
to Mr. Baker. The $50,000 would be considered a transferred asset.

SECTION NO.: 50489 et seq.
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2. IRREVOCABLE TRUSTS

a In the case of an irrevocable trust, where there is some circumstance under which
payment can be made to, or for the benefit of the individual or spouse. regardiess
of when the distribution can be made the following ruies apply:

e}
)

(3)

(4)

®)
®)

)

ED Example:

= Discussion:

An actual payment of trust income made to, or for the benefit of the
individual or spouse shali be treated as income to that person, in
accordance with Articie 10.

An actual payment from the trust principal made to, or for the benefit of the
individual or spouse, shall be treated as income to that person, in
accordance with Article 10.

Any portion of trust income that could be paid to, or for the benefit of the
individual or spouse, but is not shall be treated in accordance with the
following. ’

(a) If the terms of the trust state that undistributed trust income is
principalicorpus, then review these procedures for the treatrnent for
principal/corpus.

(b) If the terms of the trust state that undistributed trust income remains
trust income, then treat as gvailable property (pursuant to Section
50402 (b)~(f) except that subsection (e) does not apply to annuities
purchased on or after August 11, 1893.)

Any portion of trust principal that could be paid to, or for the benefit of the
individual or spouse, but is not shall be treated as available property
(pursuant to Section 50402 (b)~(f) except that subsection (e) does not apply
to annuities purchased on or after August 11, 1993) of that person.

Any portion of frust principal or frust income that must be paid in the future,
to or for the benefit of the individual or spouse, shall be treated as available

property (pursuant to Section 50402 (b)~{f) except that subsection () does
not apply to annuities purchased on or after August 11, 1993) of that person
regardiess of when payment is, or can be made.

Any actual payment of trust principal, which is not made to or for the benefit
of the individuai or spouse shall be treated as a transferred asset.

Any actual payment(s) of trust income, which is not made to, or for the
benefit of the individual or spouse, shall be treated as a transferred asset

Mr. Baker establishes an irrevocable trust, with a principal of $100,000, on
March 1, 1994, enters a nursing facility on November 15, 1994, and applies
for Medi-Cal on February 15, 1895. Under the terms of the trust, the trustee
has complete discretion in disbursing funds from the trust. Each month, the
trustee disburses $100 as an aliowance to Mr. Baker, and $500 to a
property management firm for the upkeep of Mr. Baker's home, from the
trust income. On June 15, 1984, the trustee gives $50,000 from the trust
principal to Mr. Baker's brother.

The $50,000 trust principal remaining after the gift to Mr. Baker's brother, is
considered to be available property (pursuant to Section 50402 (b)-(f)
except that subsection (e) does not apply to annuities purchased on or after

SECTION NO.: 50488 et seq.
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August 11, 1993) because the trustee has discretion to disburse the entire I
amount. Therefore, there is some circumstance under which payment can
be made to, or for the benefit of the individual or spouse.

The $100 personal allowance and $500 for home upkeep are income to Mr.
Baker. The $50,000 left after the gift to Mr. Baker's brother is available
property to Mr. Baker. The $50,000 gift to Mr. Baker's brother would be
treated as a transferred asset The $50,000 gift was a payment made from
the trust principal that was not for the benefit of Mr. Baker.

b. In the case of an imevocable trust where:
4 payments from all or some portion of the trust cannot, at any time or under

v

v

any circumstance. be made to or for the benefit of the individual or spouse,
or

pavments to .or for the benefit of the individual or spouse _have been
stopped, or

provisions for payments never existed,

_ the following ruies apply.

9y

€3]

(3

fia) Example:

When all, or a portion, of the trust principal cannot be paid to or for the
benefit of the individual or spouse because provisions for distribution never
existed or the provisions for distribution have been stopped, that portion of
trust principal shall be treated as a transferred asset.

When all, or a portion, of the trust income cannot be paid to or for the
benefit of the individual or spouse because provisions for distribution never
existed, treat the trust income as principal/corpus and review the terms of
the trust regarding the treatment of the trust principal/corpus.

When all, or a portion, of the trust income cannot be paid to or for the benefit
of the individual or spouse because the provisions for distribution have been
stopped treat in accordance with the following.

(a) if undistributed income becomes principal/compus according to the
terms of the trust, then review the terms of the trust regarding the
treatment of principal/corpus. ’

(b) if undistributed trust income remains income under the terms of the
trust then treat as a fransfer of assets.

Mr. Baker establishes an irrevocabile trust, with a principal of $100,000, on
March 1, 1994, enters a nursing facility on November 15, 1984, and applies
for Medi-Cal on February 15, 1985. Under the terms of the trust, the trustee
has complete discretion in disbursing income from the trust, however the
trustee is preciuded by the terms of the trust from disbursing any of the
principal of the trust to, or for the benefit of Mr. Baker. Each month, the
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a
property management firm for the upkeep of Mr. Baker's home, from the
trust income. On June 15, 1994, the trustee gives $50,000 from the trust
principal to Mr. Baker's brother.

SECTION NO.: 50489 et seq.
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= Discussion: The $100 and $ 500 are disbursed from trust income and counted as
income to Mr. Baker. Because none of the principal can be disbursed to Mr.
Baker, the entire value of the principal at the time the trust was created
{$100,000 in March, 1994) is treated as a transferred asset .

C. Determination of available property contained in an irrevocabie trust:

Refer to the trust document to determine whether payments can, under any
circumstances, be made from the trust, to or for the benefit of the individual or
spouse, regardiess of when payments may be made.

@ Example #1.  Anirrevocable trust provides that only $1,000 of the trust principal contained
in a $20,000 trust can be paid out when the individual reaches the age of 18.
T  Discussion: If the trust document provides for no other payments, only the $1,000 wouid

be treated as available property (pursuant to Section 50402 (b)<(f) except
that subsection (e) does not apply to annuities purchased on or after August
11, 1993.). The remaining $19,000, (which cannot under any circumstances
be paid to, or for the benefit of that individual) would be considered a
transferred asset.

b Exxmple #2:  An irevocable trust provides that $40,000 of the trust principal contained in
a $100,000 trust can be paid by the trustee only in the event that the trustor
needs a heart transplant.

T Discussion: There is a circumstance, however remote, when a payment can be made
from $40,000 of the trust principal. Therefore, the full $40,000 would be
considered gvailable property (pursuant to Section 50402 (b)~(f) except that
subsection (e) does not apply to annuities purchased on or after August 11,
1993)_to the trustor, regardless of when or whether the payment is made.
The remaining $60,000 cannot, under any circumstances, be paid to, or for
the benefit of that individuai, and is considered a transferred asset.

|
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I. UNDUE HARDSHIP

Eligibility cannot be denied or discontinued without first considering whether or not undue hardship
exists. In considering the undue hardship provisions the individual must demonstrate that the
application of the OBRA '83 trust provisions would result in undue hardship. Undue hardship does
not exist when application of the trust provisions merely causes the individual, parent or spouse
inconvenience. :

1. For undue hardship to exist, all of the conditions in a-d (below) must be present except that
' subsection 1d does not apply .in the case of an annuity.

a. The trust assets cannot, under any circumstances, be used to provide for health care
or medical needs of the individual, and

- b. Health care cannot be obtained from, and medical needs cannot be met by, any
source other than Medi-Cal without depriving the individual of food, clothing, shelter,
or other necessities of jife, and

c. The individual's parents (if the individual is under 21) or the individual's spouse, do
not have assets to provide for heatth care and medical needs, or health care
coverage for the individual without depriving themselves of food, heatth care or
medical needs, clothing, shelter, or other necessities of life, and

d. The courts have denied a good faith petition to release the trust assets to pay for the
required medical care. A petition to release the trust assets shall not be considered
a valid good faith petition if the petition contains language that suggests or requests
the courts do anything other than release the trust assets needed to pay for the
required medical care. The County must verify the petition by viewing both the
petition and the court order.

2 No person shall be made ineligible to the extent otherwise exempt income or property
is held in trust.

3. Annuities purchased between August 11, 1983 and March 1, 1996, which cannot be
annuitized to comply with treatment under OBRA '83, shall continue to be treated in
accordance with ACWDL 90-01, Section 50402. Written verification must be obtained from
the entity that issued the annuity verifying that the annuity cannot be restructured.

If undue hardship does apply, only the treatment of the trust under OBRA '93 is waived. The trust
must then be considered and eligibility determined under Title 22, Section 50489.9 (a) and (c).

I undue hardship is found not to apply, the applicantbeneficiary must receive notice of any adverse
actions. This notice must inciude the statement, “the provisions regarding undue hardship were
considered and found not to apply.”

J. CONSIDERATIONS FOR TRANSFER OF ASSETS
To caicuiate the period of ineligibility for making a disqualifying transfer of assets. the date of transfer

and the uncompensated vaiue must be determined. To determine whether a period of ineligibility for
such a transfer should be assessed, see the Transfer of Asset guidefines.
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1. DATE OF TRANSFER

The date of the transfer is considered to be one of the following depending on the situation.
One or more of the following may occur in a single trust.

a. The date the trust was established (the date the original trust document was dated

and signed).
b. The date on which payment to the individual or spouse stopped.
c. The date assets were made unavailable by a transfer into an already existing trust.

d. The date available trust assets were transferred to someone or some entity not for
the benefit of the individual or spouse. :

. Example #1: A revocabie trust has a triggering clause making it irevocabie and the trust
assets unavailable if the beneficiary enters an institution.

Discussion: The date of transfer would be the date of institutionalization since that is
when the trust became irrevocabie and the date trust disbursement was
stopped. :

=

@ Example #2:  An "income only trust” may have a clause to dissoive the trustees’ power to
make distributions after the date the individual or spouse enters into an
institution.

=

Discussion: There may be two transfers. If the income only trust were established with
assets or property rights of the individual or spouse, then the date of the first
transfer would be the date the trust was established. The date of the
second transfer of the income would be the date the individual entered the
institution since that is the date trust disbursement stopped.

% Note.  In situations where trust principal or trust income is considered transferred as a resuit of a
"trigger” when an individual enters a nursing facility and the individual is discharged, the trust
principal and trust income may once again be considered avaitable.

See Transfer of Property/Asset guidefines for voiding all or part of a period of ineligibility and
calculating a potential overpayment for any month where there would have been excess
property had.the trust principal and/or trust income not been considered transferred.

2. UNCOMPENSATED VALUE DETERMINATION

In treating a trust or portions of a trust that cannot at any time _or under any circumstances,
be distributed to the individual or spouse, the value of the transferred amount shall be its
value on the date of establishment, the date that disbursement to the individual or spouse
was stopped, or the date the assets were transferred into an already existing trust, depending
upon the situation. One or more situations may apply in a single trust.

a. In determining the value of the trust or the portions of the trust that cannot, under any
circumstances, be distributed to or for the benefit of the individual or spouse, do not
subtract from the trust the value of any payment made (this refers to a payment
made to someone else, not for the benefit of the individual or spouse), for whatever
purpose, after the date the trust was established.
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b. If disbursement to the individual or spouse was stopped, then the uncompensated
value of the portions of the trust described in a (above) shall be the value of the trust
assets on the day disbursement was stopped.

c. if funds were added to that portion of the trust described in a (above), after the date
the trust was established or disbursement was stopped, the transfer of those funds
is considered another transfer of assets.

@ Example:

.BDzsaLss' ion:

Mr. Baker estabiishes an irrevocable trust, with a principal of $100,000, on
March 1, 1984, enters a nursing facility on November 15, 1984, and applies
for Medi-Cal on February 15, 1985. Under the tenms of the trust, the trustee
has complete discretion in disbursing income from the trust; however the
trustee is preciuded by the terms of the trust from disbursing any of the
principal of the trust to, or for the benefit of Mr. Baker. Each month, the
trustee disburses $100 as an allowance to Mr. Baker, and $500 to a
property management firm for the upkeep of Mr. Baker's home, from the
trust income. On June 15, 1994, the trustee gives $50,000 from the trust
principal to Mr. Baker's brother.

The trust is irrevocable and none of the trust principal can be distributed.
Therefore, the transfer of the entire value of the principal at the tme the trust
was created ($100,000 in March 1994) is freated as a transferred asset.
The trust income can be distributed. Therefore, the $100 and $500
disbursed from trust income are counted as income to Mr. Baker.

The date of transfer would be the date the trust was established, March
1994, the date the funds were transferred. The term unavailable, as used
herein, refers to the portion of the trust that cannot be disbursed to the
individual or spouse. The fact that $50,000 was actually transferred out of
the trust, to Mr. Baker's brother, does not alter the amount of assets
transferred by Mr. Baker. The transfer to Mr. Baker's brother was not made
to, or for the benefit of Mr. Baker. The transfer amount remains $100,000,
even after the gift to Mr. Baker’s brother.

If, at some point after the establishment of the trust, Mr. Baker piaced
another $50,000 in the trust, none of which could be disbursed to him, the
transfer of that $50,000 would be treated as another transfer of assets.

SECTION NO.: 50488 et seq.
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VL.

TRUSTS ESTABLISHED PRIOR TO AUGUST 11, 1993
A. BACKGROUND

Section 50489.1 describes the treatment of trusts established prior to August 11, 1933 and complies
with federal law as it existed for those trusts [42 U.S.C., Section 1396 a(k)]. That section defined
Medicaid Qualifying Trusts (MQTs) and Similar Legal Devices (SLDs) and provided that trust principal
and income may be considered available even though they may not be actually available, or even
though the terms of the MQT or SLD limit the usage of funds to specific items or services.

B. IMPLEMENTATION

Counties were instructed to impiement these procedures no later than May 1, 1993, at application and
redetermination, per ACWDL 83-07. No potential overpayment was to be caiculated due to a delay
in implementation; however, in cases where the revised rules resulted in an increase in the share of
cost, ineligibility due to excess resources or a period of ineligibility for nursing facility level of care,
counties were instructed to issue an adequate 10-day notice and take the action prospectively.

C. DEFINITIONS SPECIFIC_TO SIMILAR LEGAL DEVICES (SiDs) AND MEDICAID
QUALIFYING TRUSTS (MQTs)

1. "Individual” - For purposes of this section, the term individual means a person or spouse who
establishes (or on whose behalf is established) an MQT or SLD with his/her property or
property rights and who is a beneficiary of that MQT or SLD.

2. "Medicaid Qualifying Trust (MQT)" - An MQT is a trust that meets ALL of the following
conditions:

a. Was established, prior to August 11, 1993, other than by will, by the individual who
is a beneficiary of the MQT or SLD, by the individual's spouse, or by a person who
is appointed to act as guardian or conservator, or by a person who is the legal
representative of that individual.

% Notz:  Persons listed above, other than the individual, shall be considered to be acﬁng, on
behalf of that individual, as long as their actions invoive funds originating with that
individual, awarded to that individual, or invoive that individual's MQT or SLD.

b. Provides that the individual or spouse receives all or part of the payments of the trust
dispersed either directly or to another person or entity on behalf of that individual
regardless of the limitations contained in the trust documents on the use of the

funds.
c. Gives the trustee any discretion in distributing funds.
An MQT may also be:

> Revocable or irrevocable, and
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> Established with the intent of enabliing the individual to qualify for Medi-Cal (see
“Note" below) or for another purpose.

% Note:  The term "Medicaid Qualifying Trust" does not mean that the individual is
automatically eligible for Medi-Cal. An individual with a trust which meets the
definition of an MQT IS LIKELY TO BE INELIGIBLE FOR MEDI-CAL due to excess
property.

3. "Similar_Legal Device (SLD)" - An SLD is any legal instrument, device, or
arrangement (written or oral) that involves the transfer of property or property rights
from an individual or entity (transferor) to another individual or entity (transferee) with
the intent that the property or property rights be held, managed, or administered by
an individual or entity for the benefit of the transferee. An SLD must meet all of the
conditions specified in the definition of an MQT however, an arrangement may be
considered an SLD even if it is not called a trust and does not qualify as a trust under
state law.

D. TREATMENT OF AN MQT OR SLD

The characteristics of the MQT or SLD will determine how the MQT or SLD is to be considered for
eligibility purposes. Review the MQT or SLD to determine whether it is revocable or irrevocable.
Depending on the terms of the trust, the principal and income contained in the trust will be treated in
one of three ways:

v as available property

v as income, or

v as a transfer of property or assets.

1. REVOCABLE MQT OR SLD -

a. The entire amount of principal contained in an MQT or SLD is available property
(pursuant to Section 50402(a)«f) except that subsection (e) does not apply to
annuities purchased on or after August 11, 1993.) .

b. The entire amount of MQT or SLD income is available income and is subject to
treatment under Article 10.
@ Example: Ann Jones is applying for Medi-Cal on behalf of her husband Bob who is in

long-term care. She declares that she and her husband placed all of their
property into a living trust on September 20,1992 Ann and Bob are both
frustors and both are named as trustees. The trust document has been set
up to be revocable and contains approximately $100,000 in personal
property, as well as the principal residence, and one other piece of non-
income producing real property. Note: The $100,000 will produce trust
income.

= Discussion: A living trust is usually established to avoid probate and to minimize estate
taxes. When establishing a fiving trust, titles of real estate and/or other
property or property rights are transferred to a trustee and held in trust while
the transferors are stili alive. The trust document specifies how the property
is to be managed and distributed during the trustor's ifetime and after death.
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Usually the individual who creates a living trust makes the trust revocable
and names him/herself as trustee thereby, retaining control over his/her
property during his/her lifetime. A living trust established by the individual
or spouse prior to August 11, 1993 is considered an MQT as long as the
trustee has any discretion in distributing funds and as long as the trustor is
also a beneficiary of at least some payments from the trust.

In this example, the living trust is an MQT because it meets the foliowing
requirements:

v the trust was established prior to August 11, 1993, and

v the trust was established by the applicant and his/her spouse, the
trustors, and _

v the trustees, (the applicant and spouse) have at least some
discretion over the trust principal and/or trust income contained in
the trust, and

v the applicant and spouse are trust beneficiaries to all or a part of
the payments from the trust.

Since the trust is revocable by the applicant and he/she has the right to the
proceeds, the entire amount of principal in the trust is considered avaiiable
property (pursuant to Section 50402(a)-(f) except that subsection (e) does
not apply to annuities purchased on or after August 11, 1993) and trust
income is available income.
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2. IRREVOCABLE MQT OR SLD -

The maximum amount of trust principal and trust income that the trustee may distribute either directly
or to another person or entity on behalf of the individual, if the trustee were to exercise full discretion
under the terms of the MQT or SLD, is considered available:

v Whether br not the trustee is actually releasing it, and

v Regardiess of any limitations on the use of the funds that may be contained in the MQT or
SLD.

a Principal

)] Any_amount distributed from the principal of the MQT or SLD to the
individual or spouse, or to another person or entity on behalf of that
individual is available property (pursuant to Section 50402 (b){f) except that
subsection (e) does not apply to annuities purchased on or after August 11,
1983).

(2) The maximum amount from the principal that the trustee may distribute to
the individual or spouse, or to another person or entity on behaif of that

individual, if the trustee were to exercise full discretion under the terms of
the MQT or SLD, but which is not distributed, is available property (pursuant
to Section 50402 (b)f) except that subsection (e) does not apply to
annuities purchased on or after August 11, 1983).

(3) Any amount of trust principal that the trustee has no discretion to release to
the individual or spouse, or to another person or entity on behalf of that
individual, shall be considered tansferred property as of the date the trust
was estabiished or the date disbursement is discontinued.

b. income

&) Any amount distributed from the income of the MQT or SLD to the individual
or spouse, or to another person or entity on behalf of that individual, is
treated as available income and is subject to treatment under Asticle 10.

(2) The maximum amount that the trustee may distribute to the individual or
spouse, or to another person or entity on behalf of that individual, from trust
income, if the trustee were to exercise full discretion under the terms of the
MQT, but which is not distributed, is determined in accordance with (A) or
(B) below.

Depending on the terms of the trust any undistributed income will either
remain frust income or become trust principalicorpus. To evaiuate
undistributed income, first review the terms of the trust to determine whether
undistributed income remains trust income or if the undistributed income
becomes principal. Then determine the maximum extent of trustee
discretion over these funds and apply (A) or (B) beiow.

(A) If undistributed trust income remains tnust income, count as income
in the first month distribution was possible and available property
(pursuant to Section 50402 (b)-(f) except that subsection (e) does
not apply to annuities purchased on or after August 11, 1983) the
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month following. If a payment is made at a later time, consider this
a conversion of property.

(B) If undistributed tnist income becomes principal, count as income in -
the first month distribution was possible, and review the terms of the

trust to determine treatment of principal for following months. Then
follow the procedures for counting trust principal.

(3) If the trust docurment does not address the distribution of trust income at all '
trust income immediately becomes trust principal/corpus. Review the terms
of the trust to determine the maximum extent of the trustee's discretion over
trust principal and treat in accordance with the procedures for evaluating
trust principal/corpus.

4) Any amount of trust income that the trustee has no discretion to release to

the individual or spouse, or to another person on behalf of that individual,
shall be treated in accordance with (A) and (B) below after reviewing the
terms of the trust.

(A) If undistributed trust income remains trust income under the terms
of the trust it shall be considered a transfer of assets, if a transfer

of income to the trust occurred on or after August 11, 1993. (See
Sectiqn F Consideration for Transfer of Assets)

(B) If undistributed trust income is principal/corpus under the terms of
the trust, review the trust to determine how principal/corpus may be
distributed and follow the procedures for evaluating principal
fcorpus.

@ Example: Ann Jones is applying for Medi-Cal on behalf of her husband Bob who is in
. long-term care. She declares that she and her husband placed all of their
property into a living trust on September 20, 1982. Ann and Bob are both
frustors and both are named as frustees. The trust document has been set
up to be irrevocable and provides the trustees with full discretion regarding
the distribution of principal/corpus and trust income. The trust contains
approximately $100,000 in personal property, as well as the principal
residence, and one other piece of non-income producing real property.
Note: the $100,000 will produce trust income.

T Discussion: A living trust is usually established to avoid probate and to minimize estate
taxes. When establishing a fiving trust, titles of real estate and/or other
property or property rights are transferred to a trustee and held in trust while
the transferors are still alive. The trust document specifies how the property
is to be managed and distributed during the trustor’s lifetime and after that
individual's death. Usually the individual who creates a living trust names
themseives as trustee; thereby, retaining control over their property during
their hifetime. When property or property rights are placed into an
irrevocable living trust, the trust documents must be examined to
determine the maximum extent of the trustee's discretion to make
disbursements to the individual or spouse, or to another person or entity on
behalf of that individual, in order to determine the amount that may be
considered available property or income. in determining the availability of
the property held in trust, Section 50402(b)f) applies except that
subsection 50402(e) does not apply to annuities purchased on or after
August 11, 1883. A living trust established by the individual or spouse prior
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to Auqust 11, 1993 is considered an MQT as long as the trustee has any
discretion in distributing funds and as long as the_trustor is aiso a beneficiary
of at least some payments from the trust

in this example, the fiving trust is an MQT because it meets the following
requirements:

v the trust was established prior to August 11, 1993, and

v the trust was established by the applicant and his/her spouse, the
trustors, and

v the trustees, (the applicant and spouse) have at least some
discretion over the trust principal and/or trust income contained in
the trust, and

(4 the applicant and spouse are trust beneficiaries to all or a part of
the payments from the trust

Even though the trust is itrevocable, the applicant has discretion over the full
amount of trust principatl and trust income, therefore the entire amount in the
trust is consilered available property (pursuant to Section 50402(b)-{f)
except that subsection (e) does not apply to annuities purchased on or after
August 11, 1993) and available income.

SECTION NO.: 50489 et seq.
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E. TRANSFERS OF PROPERTY/ASSETS CONSIDERATIONS

To calculate the period of ineligibility for making a transfer of property/assets, the date of transfer and
the uncompensated value must be determined. To determine whether or not a period of inelfigibility
for such a transfer should be assessed, see the Transfer of Property/Asset guidelines.

1. DATE OF TRANSFER

The date of the transfer is considered to be one of the following depending upon the situation.
One or more of the following may occur in a singie trust.

a. The date the MQT or SLD was established (the date the original document was
dated and signed).

b. The date on which disbursement to or for the benefit of the individual or spouse was
discontinued. . :

c. The date trust principal or trust income is made unavailablie to the individual or

spouse by a subsequent transfer into an already existing MQT or SLD.

For example, a revocable MQT or SLD may have a triggering clause making it
irrevocable and unavailable if the beneficiary enters an institution. The date of
transfer would be the date of institutionalization since that is when the MQT or SLD
became irevocabie and the date trust disbursement was stopped. Another example
would be when an income only MQT or SLD with a clause that terminates the
trustee's power to make distributions after the date the individual or spouse enters
into an institution.

% Note:  In situations where trust principal or trust income is considered transferred as a resuit ofa .
"“trigger” when an individual enters a nursing facility and the individual is discharged, the trust
principal and trust income may once again be considered available.

See Transfer of Property/Asset guidelines for voiding all or part of a period of ineligibility and
calculating a potential overpayment for any month where there would have been excess
property had the trust principal and/or trust income not been considered transferred.

2. UNCOMPENSATED VALUE DETERMINATION

In treating an MQT or SLD or portions of an MQT or SLD, for which the trustee has no
discretion to release to the individual or spouse, the value of the transferred amount shall be
its value on the date of establishment of the trust or the date that disbursement to or for the
benefit of the individual or spouse was stopped, or the date funds were transferred into an
already existing trust.

a. To determine the value of the MQT or SLD, or the portions of the MQT or SLD which
cannot be paid to or for the benefit of the individual or spouse, do not subtract from
the trust the value of any payment made, (this refers to a payment made to someone
eise not for the benefit of the individual or spouse) for whatever purpose, after the
date that the MQT or SLD was established.

b. If disbursement to or for the benefit of the individual or spouse was stopped, then the
uncompensated value of the portion of the trust described in a (above) shali be the
value of trust property/assets on the day disbursement was stopped.
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c. if funds were added to that portion of the MQT or SLD which could not be distributed
to or for the benefit of the individual or spouse, after the date the trust was
established or the date disbursement was stopped. The transfer of those funds is

considered another fransfer of property/assets.

@ Example: Mr. Baker established a $100,000 irevocable income-only trust in March
1883 with his own funds. The trustee is precluded by the MQT from
disbursing any of the principal of the MQT to, or for the benefit of Mr. Baker
but $50,000 was distributed to Mr. Baker's brother. The trustee can
disburse income from the MQT. The $100 persona! allowance and the $500
payment for upkeep of Mr. Baker's home are disbursed from the MQT
income is counted as income to Mr. Baker.

T Discussion: Because none of the principal can be disbursed to Mr. Baker, the entire
value of the principal at the time the MQT was created ($100,000 n March,
1993) is treated as transferred property.

The date of transfer would be the date the MQT was established (March
1883) since that is the date that the funds were made unavailable to Mr.
Baker. The fact that $50,000 was actually transferred out of the trust, to Mr.
Baker's brother, does not alter the uncompensated value to Mr. Baker. The
transfer of $100,000 to the trust in March 1993, was not made to, or for the
benefit of Mr. Baker. The uncompensated value remains $100,000, even
after the gift to Mr. Baker's brother.

If, at some point after the establishment of the MQT, Mr. Baker placed an
additional $50,000 in the trust, none of which could be disbursed to him, the
transfer of that $50,000 wouid be treated as another transfer of
property/assets.
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VL. TRUSTS THAT ARE NOT MQTs, SLDs, OR OBRA "93 - REGARDLESS OF THE DATE
ESTABLISHED

A. OVERVIEW
Trusts or SLDs that do not meet the characteristics for treatment in accordance with
OBRA '83, and that are not MQTs or SLDs established prior to August 11, 1893, shall be
treated in accordance with Section 50489.9. Such trusts may include, but are not limited to
those contained in the list below.
> Trusts or SLD's established by a will. (The Medi-Cal applicant/beneficiary is an heir.)
> Certain trusts established for disabled individuals on or after August 11, 1993.

> Blocked accounts established prior to August 11, 1993, which cannot be distributed
until a minor reaches age 18.

> Trusts estabiished prior to April 7, 1986, solely for the benefit of a mentally retarded
person who resides in an intermediate care facility for the mentally retarded.

> Trusts established by a grandparent with his/her own property for a grandchild's
college education, etc.

>  Trusts established by the community for the medical and social service needs of an
individual. ‘

> Trust accounts opened under the Cafifornia Uniform Transfers to Minors Act (CUTMA
or UTMA,) for a child with an adult named as custodian. (Califomnia Probate Code,
Section 3900 et seq.)

B.  AVAILABILITY AND TREATMENT

Review the trust document to determine if the trust is revocable or irevocable. Depending on
the terms of the trust, it may treated in one of five ways:

v un/available property, or
v un/available income, or
v transfer of assets.
% Note:  Any trust established by the community designated for medical and social service

needs of an individual shall be consiiered unavailable. The individual has no iegal
right, power, or authority to use the funds for his/her support.

DEC 18 wS7
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1. REVOCABLE TRUSTS

The entire amount of funds held in a revocable trust shall be considered totally available to
the Medi-Cal applicant, beneficiary, his/her spouse or member(s) of the MFBU as long as one
or more of them have the legal right, power and authority to revoke the trust and the right to
use the funds.

Trust principal is available property (pursuant to Section 50402, except that
subsection 50402(e) does not apply to annuities purchased on or after August 11,
1893). '

Trust interest is income and is treated in accordance with Article 10. If the trust
income is not distributed in the month of receipt, the trust mcome is considered
income in the month received and is freated as available propery (pursuant to
Section 50402, except that subsection 50402(e) does not apply to annuities
purchased on or after August 11, 1993). in the month following receipt.

Trust assets (income and principal) are not available until distributed when the
individual does not have the legal right, power, and authority to revoke the trust and
to use trust proceeds.

2. IRREVOCABLE TRUSTS

The funds in an imevocable trust shall be considered available only if they are actually
distributed.

ﬁ Exampie:

If established with the inoome, property or property rights of the individual or
individual's spouse:

1. Funds distributed from trust income shall be considered income in
accordance with Articie 10.

2. Funds distributed from trust principal shall be considered availabie property.

3. Funds that cannot be distributed to or for the benefit of the individual or
spouse shall be considered fransferred assets and may result in a
disqualifying transfer.

Ann Jones is applying for Medi-Cal on behalf of her husband Bob who is in long term
care. She declares that her husband placed all of his separate property into a trust
on September 20, 1992. Ann is the trustee. The frust document has been set up to
be irrevocable and provides no discretion for Ann to release funds from either the
principal or income. Bob's son Joseph is the beneficiary upon Bob's death. The trust
contains approximately $100,000 in personal property which is income producing.

in this example, the trust was established on September 20, 1992 with the assets of
Bob Jones. The trustee has no_discretion to release funds from the trust. The
$100,000 would be considered a transfefred asset which may result in a disqualifying
transfer.

If established with income, property or property rights of an individual who is not a
MFBU member or responsible relative:

PEC 18 BS/
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1. Funds actually distributed for the support and maintenance of the individual
or spouse shall be considered income in accordance with Article 10.

2. Funds that are not distributed are not subject to the transfer of asset
provisions since the trust was established with funds belonging to an
individual who is not the individual or spouse, not a member of the MFBU and
not a responsible relative.

TRUSTS ESTABLISHED ON OR AFTER AUGUST 11, 1993 FOR DISABLED INDIVIDUALS

Two types of trusts estabiished on or after August 11, 1993, specifically for disabled
individuals, have been excepted from treatment under the OBRA '93 provisions. These two
types, individual Trusts and Pooled Trusts, are established with the assets or property rights
of disabled individuals and are to be treated in accordance with Section 50489.8 described in
B above. Per ACWDL 94-01, treatment is effective no earlier than October 1, 1993 at
application and redetermination.

Note:  Transfer of asset provisions do not apply to Individual and Pooled Trusts for Disabled
Individuals established on or after August 11, 1993 unless there is an addition or
augmentation to that trust after the individual or spouse reaches age 65 [refer to
Section C(3) below].

If a trust is established on or after August 11, 1993 for a disabled individual or disabled spouse,
with his/her assets or property rights, which meets the criteria for an Individual Trust except
that the disabled individual or disabied spouse is age 65. or older, it shall be treated as an
OBRA 83 trust pursuant to Section 50489.5 and the exceptions discussed in this subsection
shall not apply. If a trust is established on or after August 11, 1993 for a disabled individual
or disabled spouse, with his/her assets, which meets the criteria for a Pooled Trust except that
the disabled individual or disabled spouse is age 65, or older, the transfer may be considered
a disqualifving transfer of assets. The Pooled Trust shall continue to be treated under the

foliowing procedures.

INDIVIDUAL TRUST CHARACTERISTICS

Individual trusts must have all of the following conditions:

a. Was established on or after August 11, 1993, and

b. Was established for the benefit of the disabled individual or disabled spouse, by a
parent, grandparent, legal guardian of the individual, or court, and

c. Contains the assets or property rights of the disabled individual or disabied spouse
who was both:

1) under the age of 65 when the trust was established whether or not he/she is
currently age 65 or over, and

2 who, at the ime the trust was established, was determined to be disabled as
verified in accordance with Titie 22, Section 50167(a) and who is currently
determined to be disabled, and

IEC 18 o>
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d. Provides that, upon the death of the disabied individual or disabled spouse or upon

termination of the trust, DHS shall receive all assets remaining in the trust up to an

amount equal to the total medical assistance paid on behalf of that individual by
Medi-Cal.

% Notz: A beneficiary may be named in the trust, to receive amounts remaining in the trust
upon the death of the primary beneficiary, however, the terms of the frust must be
clear that the transfer to the secondary beneficiary occurs only after DHS has been
reimbursed for the medical assistance provided.

@) Funds may be retained by the trust upon the death of the disabled individual
or disabled spouse, for whose benefit the trust was established, for:

v the cost of the individual's remaining management and investment
fees, or

v outstanding biils for the benefit of the disabled individual or disabled .
spouse that fall within the terms of the trust, or

4 burialfuneral expenses of the disabled individual or disabled
spouse. 4

@) In addition, there is no requirement in State or federal law that DHS is
obligated to submit any type of claim in order to be reimbursed, nor is the
State required to include reimbursement from this type of trust as part of its
estate recovery process. It is the responsibility of the trustee to contact DHS
to obtain the dollar amount of medical assistance provided by DHS and then
submt that amount, or the amount remaining in the trust, whichever is less,
to DHS Recovery Branch. Any trust which contains provisions allowing
reimbursement of medical assistance provided only upon submission of a
"claim” or a "proper claim”, shali not be considered an "Other” trust and shall
be treated as an OBRA "93 trust under Procedures Section SJV.

% Nots:  When a disabled individual or disabled spouse has resided in more than one state,
the trust must provide that the funds remaining in the trust be distributed to each state
in which the individual received Medicaid, based on the state’s proportionate share of
the total amount of Medicaid benefits paid by all of the states on behalf of the
individual.

2. POOLED TRUST CHARACTERISTICS

Pooled trusts must have all the following conditions:

a. Established on or after August 11, 1993, and
b. Established and managed by a non-profit association, and
c. Contains the assets of the individual or spouse who is determined to be currently

disabled as verified in accordance with Title 22, Section 50167 (a){(1), and

=L 18 K7
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R Note:

| Note:

Maintains a separate account for each beneficiary of the trust (but for purposes of
investment and management of funds, the trust pools these accounts), and

Provides that DHS, upon the death of the disabled individual or disabled spouse or
upon earlier termination of the trust, receive all amounts remaining in that individual's
account, equal to the amount of medical assistance paid on behalf of that individual
to the extent that amounts remain in that individual’s account and are nof retained

by the trusl to_cover the_costs_of that individual's remaining management and

investment_fees, outstanding bills that fall within the terms of the trusts, and

burial/funeral expenses.

In addition, there is no requirement in State or federal law that DHS is obligated to
submit any type of claim in order to be reimbursed, nor is the State required to
include reimbursement from this type of trust as part of its estale recovery process.
It is the responsibility of the trustee to contact DHS to obtain the dollar amount of
medical assistance provided by DHS and then submit that amount, or the amount
remaining in the trust, whichever is less, to DHS Recovery Branch. Any frust which
contains provisions allowing reimbursement of medical assistance provided only
upon submission of a “claim” or a “proper claim,” shall not be considered an “Other”
trust and shall be treated as an CRBA '93 trust under Procedures Section 9JV.

When a disabled individual or disabled spouse has resided in more than one state,
the trust must provide that the funds remaining in the trust be distributed to each
state in which the individual received Medicaid, based on the state's proportionate
share of the individual.

Each account is established solely for the benefit of the disabled individual or the
disabled spouse by the disabled individual, disabled spouse, his or her parents or
grandparents, the legal guardian of thal individual, or by a court order.

(1} The account assets are to benefit no one other than the disabled individual or
disabled spouse for whose benefit the account was established, from the time
the account was established until DHS' interest has been paid. If the account
assets are not solely for the benefit of the disabled individual or disabled
spouse, then the lrust is 1o be treated as an OBRA 93 trust pursuant to

Section 50489.5. (See Procedure Section 9 JV.)

A beneficiary may be named in the trust, to receive amounts remaining in the trust
upon the death of the primary beneficiary, however, the terms of the trust must be
clear that the transfer to the secondary beneficiary occurs onty after DHS has been
reimbursed for the medical assistance provided.

(2) Iffunds are to be retained by the trust upon the death of the disabled individual
or disabled spouse, for whose benefit the trust was established, for any
purpose other than;

v the cost of the individuals remaining management and investment fees, or

v outstanding bilis for the benefit of the disabled individual or disabled
spouse that fall within the terms of the trust, or
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v’ burialfuneral expenses of the disabled individual or disabled
spouse,

the account will not be considered solely for the benefit of the disabled
individual or spouse and shall be treated as an OBRA '93 trust pursuant
to Seclion 50489.5. (See Procedure Section 9 JV.)

3. ADDITION OR AUGMENTATION OF INDIVIDUAL OR POOLED TRUSTS

When an Individual or Pooled trust is established for a disabled individual or disabled
spouse under the age of 65, the exception from treatment under OBRA '93 continues
after that individual or spouse becomes age 65. However, Individual and Pooled
trusts cannot be added to, or otherwise augmented with assets of the individual or
spouse, after that individual or spouse reaches age 65. Any such addition or
augmentation may be considered a disqualifying transfer of assets.

®  Note: Parents of a disabled son(s) or daughter(s), regardless of age, may make
transfers of assets to their disabled son(s) or daughter(s) directly or to the
son's or daughter’s Individual or Pooled Trust. Such a transfer by a parent of
a disabled son or daughter would not be considered a disqualifying transfer of
assels in determining the eligibility of the parents for Medi-Cal.

4. RECOVERY OF COSTS .

To ensure that recovery of the costs of medical care occurs, counties shall notify
Department of Health Services Third Parly Liability (TPL) Branch whenever either one
of these two types of trusts is discovered. The TPL Branch should be notified
whenever the county finds out that the disabled individual or disabled spouse has
died or the trust is being terminated. Send the beneficiary’'s name, Social-Security
number, Medi-Cal 1.D. number, and photocopies of the trust documents to:

Department of Health Services
Third Party Liability Branch
Recovery Section — Pl

MS 4720

P.O. Box 997425

Sacramento, CA 95899.7425
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D. INDIVIDUAL AND POOLED TRUST CHARACTERISTIC TABLE

1. Established on or after 8/11/23.

2. Established by the parent, the grandparent, the legal
guardian, or by a court.

Established for, and contains the assets of an individual
or spouse who was both disabled and under age 65 when
the trust was established, and who is cumrently disabled
whether or not he/she is age 65 or over. Any addition to, or
augmentation of the trust after the disabled individual or
disabled spouse reaches age 65, may be considered a
disqualifying transfer of assets. Note: a transfer shall not
be disqualifying if made by a parent to a disabled son's/
daughter's trust - regardiess of the son's/daughter's age.

. Provides that the Department of Health Services receive
all remaining amounts in the trust upon the death of the
disabled individual or disabled spouse or upon termination
of the trust up to an amount equal to the total medical
assistance paid on behalf of that individual by Medi-Cal.

Established for, and contains the assets of an individual or
spouse who was disabied when the trust was established
and who is determined to be currently disabled. If added
to, or augmented after the individual reaches age 65, the
transfer may be considered a disqualifying transfer of
assets. Note: a transfer shail not be disqualifying if made
by a parent to a disabled son's/daughter’s trust -
regardless of the son's/daughter's age.

Established solety for the benefit of the disabled individual
or disabied spouse.

Established by the individual, the parent, the grandparent,
the legal guardian, or by a court

Provides that the Department of Health Services receives
all amounts remaining in that individual's account, equal to
the total amount of medical assistance paid on behalf of
that individuat to the extent that amounts remain in that
individual's account and are not retained by the trust to
cover the costs of that individual's remaining management
and investment fees.

. Maintains a separate account established solely for the
benefit of each beneficiary of the trust (but for purposes of
investment and management of funds, the trust pools
these accounts).

10.Established and managed by a non-profit association.
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E CALIFORNIA UNIFORM GIFT TO MINORS ACT (CUTMA)UNIFORM GIFT TO MINORS ACT
{UTMA) TRUSTS

This Act provides that a person may make an_irrevocable gift to a child that is managed by a
custodian for the benefit of the child. The duties imposed on the custodian are similar to a trustee;
to manage and prudently invest custodial property solely in the interest of a trust beneficiary. A
custodian, unlike a trustor however, does not hold legal title to the property and has no ownership
interest. The transferor, who is aiso the custodian of such property, may choose to restrict his/her
custodial powers. in that case, none of the funds couid be spent before the time of distribution except
by court order "upon a showing that the expenditure is necessary for the support, maintenance, or
education of the minor.” If there is no indication that the transferor/custodian has restricted the
custodial powers, the custodian is free to use the funds for the child's benefit without a court order.

1. When a child has an account of this type and is to be included in the MFBU, the value of the
account is considered available when no restrictions have been placed on the property.

2. When the custodian's powers have been restricted, preventing access to the funds except
by court order, the funds shall be considered unavailable.
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Vill.  OTHER CONSIDERATIONS REGARDING TRUSTS

A. SPECIAL NEEDS LANGUAGE

1. OVERVIEW

A trust may contain "special needs” or “supplemental needs” exculpatory language. An
example of "special needs” or "exculpatory language” is as follows:

"The trustee shall pay to or apply for the benefit of John Smith for his
lifetime, such amount from the principal or income of the trust estate, up to
the whole thereof, as the trustee in its sole and absolute discretion may
deem necessary or advisable for the satisfaction of Joseph's special needs.”

In addition the trust document may state that

“No part of the principal or income of the trust shall be used to supplant or
replace public assistance benefits of any County, State, Federal, or other
governmental entity which has a legal responsibility fo serve the beneficiary
herein”.

2. JREATMENT

Trusts that contain specific language indicating that funds shall only be used to ensure the
mdividual's heaith and safety and to supplement publiic benefits for services and equipment
that public programs do not provide may be referred o as a special needs trust (SNT). There
are no provisions in Federal law that allow an exemption of trust assets based solely on the
exculpatory tanguage.

An SNT may meet the definition of an MQT, an OBRA '93 trust, or can be included in any
other trust SNTs that are established by will are not MQTs or OBRA '93 trusts. SNTs
established as a result of a personal injury settiement at the request of the victim's attorney
or parent/guardian prior to August 11, 1993, are considered to be established with the
individual's property rights and if the other criteria are aiso met (individual is the beneficiary
and the trustee has discretion over distributions) it is considered to be an MQT and may
result in excess property. SNTs established on or after August 11, 1993, are considered
OBRA "93 trusts, if all other conditions are met, uniess it is an excepted Individual or Pooled
Trust for a disabled individual (see Procedures Section 8 J Vii C).

@ Example: Martha Smith is applying for Medi-Cal on behalf of her father, Joseph Jones,
who is in iong-term care. She declares that her father has $70,500 placed
in an irrevocable "SNT” on June 21, 1991. The money placed in the trust
was awarded to him as the result of a personal injury seftiement. Martha is
the named trustee and according to the terms of the trust document, "the
trustee shall pay or apply for the benefit of Joseph Jones for his lifetime,
such amount from the principal or income of the trust estate, up 1o the whole
thereof, as the trustee in its sole and absolute discretion may deem
necessary or advisable for the satisfaction of Joseph’s special needs.” in
addition, the trust document states that “no part of the corpus of the trust
shall be used to supplant or replace public assistance benefits of any
County, State, Federal, or other governmental entity that has a legal
responsibility to serve the benehciary herein." The $70,500 is considered
available property (pursuant to Section 50402(b)«f) except that subsection
(e) does not apply to annuities purchased on or after August 11, 1883) and
is included in the Medi-Cal property reserve.
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T Discussion: in this example the SNT meets all of the conditions of an MQT for Joseph
Jones.

v It was established prior to August 11, 1893, and
v It was established with Joseph Jone's assets, (his property right awarded
to him as the result of a personal injury settiement), and

v The trustee, Martha Smith, has discretion to distribute the entire amount of
trust income and trust principal to or for the benefit of her father, Joseph
Jones, and

v The individual is a beneficiary of all, or a part of the payments of the trust.

3 NOTIFICATION REQUIREMENTS

Probate Code requires State departments, including the Department of Health Services, be
notified whenever there is a pefition to the court to establish a trust containing "special needs”
or "supplemental needs" exculpatory language as a part of a personal injury settiement. The
State departments then have an opportunity to oppose the establishment of the trust for
various reasons. e.g., if the person has special needs but cannot reasonable be expected
to benefit from the trust funds, if the amount being placed in the trust is exorbitant, etc.

When DHS receives nofification of a pefition to establish such a trust, the Attorney General
may be calied upon to represent DHS in court. In each case the petitioner is informed by a
DHS legal representative that aithough DHS is called upon to participate in the hearing to
estabiish such a trust, its participation in, and/or non-opposition of, the establishment of this
type of trust may enable an individual to be eligible for services and benefits provided by
other State departments, but not Medi-Cal.

B. SNEEDE TREATMENT

If the MFBU is ineligible due to excess property in @ trust or annuity owned by a child,
unmarried parent, stepparent, or a non-parent caretaker relative, the county shall complete
a Sneede property determination to establish if there is eligibility for other family members.
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Trustor /
Selllor

BLeelierary

Lreajpalory
Lagguage

iseretion

Frivepal /

Lorpas

Trastee(s)

TJrustee

Jrusteels)

Jiserelion

JOE SMITH SPECIAL NEEDS TRUST

DECLARATION OF TRUST

This trust forms a part of the selllemen! arrived al between Joe Smith, by and tbroygh
Lis Cuardian ad Litem Sally Smith et al., Plaintiffs, and A8 fospital et al.,
Defendants, n Case No. 123456, in the Superior Court of the State of California,
County of Stanisiaus.

The settiement provides in part for establishment of a special needs trust in
accordance with California Probate Code Section 3604 and 3605 and for certain
payments by or on behalf of .oz Sk

The intent of this trust is to provide a disereliopary, spendlertl Lrusi, lo supplement
public resovrees and bepelils when sueh resources are upavaizble or insullicien! lo
provide for e Specia/ Needs of lbe Bepeficiary As used in this instrument, the term
"Special Needs™ means the requisites for maintaining the Beneficiary’s good
health, safely, and welfare, when in the adsolvle discrelion of lbe Trust Advisory
Commitles such requisites are not being provided by any public agency, office ,
or department of the State of California, or of any other state , or of the United
States of America.

The selllemen! and all paymentsthereunder are the result of a compromise and
settiement of disputed claims, wherein no party is acknowledging any liability.
With the approval and order of the Court in the above-described action, this Joe
Smith Special Needs Trust is established, AZ" Zank 15 appointed as Trustee Lereof,
Sally Soith, Jape Doe, and Jobn Jopes are appoinled as members of lbe Trust Adwvsory
Lommitlee and those parties are authorized by the Court in the above-described
action to execute this trust.

ARTICLE |

ABC Bank 55 appomnled mitia/ Trustee of the trust. Any Trustee shall have the right
to resign at any ime. ABC Bank shall for any reason cease o act as Trustee,
a successor corporate Trustee shall be appointed by the Trust Advisory
Committee.

The term “trustee” as used in this instrument shall include any Trustee or
Trustees named herein or appointed pursuant to the provisions hereof. Sa/y
Sith, Jape Doe. and Jobn Jowes are appoinled lbe itz members of lbe Jrast
Advzsory Commillee. There shall always be a minimum of 3 members of the Trust

" Advisory Committee. All action of the Trust Advisory Committee shall be by

majority vote.

The Jrust Advsory Comimilice sball have Lhe power and lbe aulborily. in Hs absolute
dsereljon. lo delermine and direcl lbe Trustee copcerning payments lo be made lo or
Jor lhe benelit of lbe Beneliciary durmyg bis fifeline
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ARTICLE I
DISTRIBUTION OF INCOME AND PRINCIPAL

All property now or hereafter subject to this trust shall constitute the trust estate
and shall be heid, allocated, administered, and distributed as hereinafter

provided.
realment -3 The zcome shall be added lo and become prineipal, forming & common /und The
wcome and Trustee may distribute from such common fund to or for the benefit of the
me’P Beneficiary during his lifeime, such sums and at such times as the Trust Advisory
Committee, in its absolute discretion, determines appropriate for the Beneficiary’s
Special Needs.

Upon the death of Joe Smith or the earlier termination of this trust, the Trustees
shall gve nolice of Joe Smulh s deall lo lbe direclors of lhe Departments of Healll
Sermiees and Developmental Services, and to any county or city and county that
has made a written request to the Trustees for such notice, addressed to that
county or city and county at the address specified in the request. The Trustees
Y 7 lo shall 77 distabute from Use remaining privejpal and income of lbe lrast lo lbe Stale
g lo - Jepartment of Heallh Services for all medical assistanee paid for or reimbursed by lhe
Jeparimen! gp lo lhe amoun! remarnine in the Urusi The State Department of
Mental Health, the State Department of Developmental Services, and any county
or city and county in the State of California shall be reimbursed afer fje Stale
Departmen! of Health Services for the purpose of reimbursing it for costs and
expenses of medical, health vocational, or other services provided to the plaintiff,
and other assistance for such services paid by it to the plaintiff, to the full extent
to which it may be so entitied pursuant to law or regulation, and shali distribute
any sums remaining thereafter to the plainiiffs’s surviving children in equai shares
or to their issue by right of representation.

Note: THE FOLLOWING LANGUAGE DOES NOT PROVIDE THAT
THE STATE DEPARTMENT OF HEALTH SERVICES IS THE

FIRST PAYEE AS REQUIRED FOR INDIVIDUAL AND
POOLED TRUSTS.

el ¢ § § § ¢ DEEE———.

Upon the death of Joe Smith, the Fustees sball pay all preferred
clalins of povernment agencies as set forth in Probate code 3605,
the Trusiees shall give nolice of Joe Smith’s dealh lo lbe direclors
of lhe Deparlments of Health Services and Developmental
Services, and to any county or city and county that has made a
written request to the Trustees for such notice, addressed to that

county or city and county at the address specified in the request.
The Departments of Heallh Services and Developmental Services, and
any olber stale agency which bas provided benelits on bebalf of Joe
Strth durmg lus lfelime, shall be reimbursed and receive aff assels
remainine i lhe Trust gp lo lhe amount of lola/ medical assistance
and olber benelils paid, Jor Joe durigg Lis lielime. If the trust
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property is insufficient to pay all claims, then the Trustees shall
petition the court for instructions and claims shail be paid from
the trust property as the Court deems just The remainder, if
any, shall be distributed to Joe's heirs at law.

——ennsill ¢ § § 0 ¢ IEESE—

Mo part of lbe mnlerest earned by or lbe corpus of lbe trusi crealed berem sball be
used lo supplan! or replace public assistance bepelits of agy counly. stale. federal or
olher governmenls/ agency which bas a Jeva/ responsibiily lo serve persons wilh

disabililjes.

For the purposes of delerminig lhe bepeliciary's Velerans Administration, Hedi-C2/
Lrculpalory or any olber puble bevelils programs eligrbility. o part of lbe privcspal or income of
lanpuage -» lbe lrust estale shal be considered avadable lo said beneliciary. fn lbe event lbe

Lrustee i5 requesied by any deparlmen! or agency adminisierme Medr-(2/ or agy olber
benelits lo release privepal or meome of e Lrust lo or on behalf of lbe beneliciary
Lo pay /or equppinen!, medicalion, or sermices which Medi-La/ or any olber governmen!
benelll program s aulborized lo provide. lbe Lrustee s aulborized lo deay suvch
reguest ahd Is autborzzed lo delend, al lbe expense of lpe Lrust estale, any such
request.

ARTICLE Wi
Arrevocable = -TRUST ZRZVOABLE

This Trust may not be modified or revoked except by order of the appropriate
Court. In no event, shall the beneficiary of this Trust have any right to revise,
amend, or modify this Trust or to exercise any power whatsoever with respect to
this Trust, except by Order of the appropriate jurisdiction and only by the Trustee.

ARTICLE IV
GENERAL PROVISIONS

This trust has been accepted by the Trustee in the State of California and its
validity, construction, and ali rights under it shall be governed by the law of that
State. This provision shall apply regardiess of any change in the place of the
administration of the trust, or the change of residence of any Trustee or

beneficiary.
Lale - Executed at Modesto, California, this /&4 day of Aysust. /9%, pursuant to that
Lslablished : certain Order Approving Compromise of Disputed Claim dated July 10, 1994 in
Case No. 1234546, Superior Court of the State of California, for the County of
Stanisiaus.
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ol Background:  The county has already determined that Mr. Smith was 50 years old and disabled on

13 Discussion:

% Note:

August 12, 1994. He is still disabled.

f Mr. Smith and/or his spouse is applying for Medi-Cal the trust shown above should
be conskiered as an Individual Trust, established for a disabled individual excepted
from treatment in accordance with OBRA '93 provisions. (See Procedures Section 8
JVil).

v The trust was established on August 12, 1984 (on or after
August 11, 1993),

v With the assets of Joe Smith, who was under the age of €5 and
disabled when the trust was established,

v By Sally Smith, Mr. Smith’s guardian, who had the legal authority to
actin place of, or on behalf of, Joe Smith,

v For the benefit of Joe Smith, a disabled individual,

v Who is determined to be currently disabled in accordance with
Title 22, Section 50167(a).

v The trust provides that DHS shall be the first to receive all assets
remaining in the trust up to an amount equal to the total medical
assistance paid on behalf of that individual by Medi-Cal.

v The trust is irrevocable.

Funds distributed to Mr. Smith for his support and maintenance from trust income
shall be considered_income in accordance with Arficie 10. Funds distributed to
Mr. Smith for his support and maintenance from trust principal shall be considered
available property.

if Mr Smith, age 50, and/or his spouse is applying for Medi-Cal with the trust shown
above, except that the trust did not meet all of the criteria for an Individual Trust, the
trust shouid be considered as an OBRA *93 Trust and treated in accordance with
Procedures Section 8 J V H 3 for the following reasons.

v The trust was established on August 12, 1934 (on or after August 11, 1983),
v With the assets of Joe Smith,

v By Sally Smith, Mr. Smith's guardian, who had the legal authority to act in
place of, or on behalf of, Joe Smith, and

v It ts irrevocable.
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The trust provisions provide the trustees with full discretion to release any amount

of trust incomne and trust principal. Payments can be made to or for the benefit of

Joe Smith and/or his spouse. Therefore:

v Actual payment(s) of trust income made to, or for the benefit of Joe Smith or
his spouse shall be treated as income in accordance with Article 10.

v Actual payment(s) from the trust principal made to, or for the benefit of
Joe Smith or his spouse shall be treated as income in accordance with
Articie 10.

v Any portion of trust principal or trust income that could be paid to, or for
the benefit of Joe Smith or his spouse under any circumstance, but is not,
shall be treated as available property (pursuant to Section 50402(b)-(f)
except that subsection (e) does not apply to annuities purchased on or after
August 11,1896).

v Any actual payment(s) of trust principal or trust income that is not made to,
or for the benefit of Joe Smith or his spouse, shall be considered a
transferred asset and may be a disqualifying transfer in accordance with
ACWDL 90-01.

' %\ Note: if Mr. Smith and/or his spouse arefis applying for Medi-Cal and the trust above was

established on August 12, 1992 the above trust would be considered an MQT and
treated in accordance with Procedures section 8 J VI D 3 for the following reasons.

v
4

4

4

The trust was established prior to August 11, 1983,
With the assets of Joe Smith, the beneficiary,

By Sally Smith, Mr. Smith's guardian, who had the legal authority to act in
place of, or on behalf of, Joe Smith.

The brustees have discretion to release any amount of trust income and trust
principal.

The trust is irevocable.

Even though the trust is not revocable because the trustees have full discretion to distribute trust
income and trust principal, the fotal trust income and trust principal contained in the trust are avaiiable
whether or not the trustee is actually releasing it.

4

4

Any amount distributed from the frust principal to Joe Smith or his spouse, or
to another person or entity on behalf of Joe Smith is available property.

The maximum amount from the trust principal that the trustee may distribute
to Joe Smith or his spouse, or to another person or entity on behalf of
Joe Smith, but which is not distributed, is available property (pursuant to
Section 50402(b)-(f) except that subsection (e) does not apply to annuities
purchased on or after August 11, 1983).
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Anyamomtdsu'ibuted from the trust income to Joe Smith or his spouse, or
o another person or entity on behalf of Joe Smith, is income and subject to
treatment under Article 10.

The maxdmum amount from the trust income that the trustee may distribute
to Joe Smith or his spouse, or to another person or entity on behalf of
Joe Smith, but which is not distributed, is considered income in the first month
and thereafter available property (pursuant to Section 50402(b)-(f) except
that subsection (¢) does not apply to annuities purchased on or after
August 11, 1883). This is because the terms of the trust provides that
income shall be added to and become trust principal.

SECTION NO.: 50488 et seq.
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-

SAMPLE : BLOCKED ACCOUNT

San Fraﬁdsco County Superior Court

ABCK A LAW CORPORATION BY: Jerry Jones, Deputy Clerk
222 FRONT STREET

SAN FRANCISCO, CALIFORNIA

TELEPHONE : (415) 123-4567

Attorney:;: for the Plaintiff and

Cross-defendant

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

©w O ~N O O s W N

-
(=

LEVEFICHRY =» 11
12
13
14
15
16
17
18
18

TRUSTOR - 20
21

IN AND FOR THE CITY AND COUNTY OF SAN FRANCISCO
Jane Joe. a minor by NO. 123456A
Joyce Doe, Guardian'
Plaintiff, DEPOSIT MONEY
A

}
}
} ORDER TO
}
}
AAACD Corporation, Defendants }

On approval of a petition of cuardian Joyee Lo for Jane Loe
Compromise of Disputed Claim of Minor, and such compromise

having been approved
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1 IT IS ORDERED that Joyce Doe, Guardian for Jane Doe, a minor, shall

deposit the monies beionging to the minor in Play 3 Savings and Loan, a

JREVOCHBLE lederally iasured deposilory /o a federally msured blocked

BIOCKED - v .

ACCOONT 4§ mleresi-bearine savings account having no maturity date and that
TRUSTEE -> account be in name of the guardiian as trustee for the above minor.

The Court finds the minor was bom on June 3, 1983. When said

5

6
CIRCOUMSTANCE  ONDER 7| mivor attains the aze of ejpbleen years the dg?a;/zay

8

9

FHICH PATHENTS . ) _ .
wilhout furlher order of the Court is awthorized and directed fo pay by
FROH THE -
TRUST W4V BE check or by dralt ypon proper demand all monies, mcludine
MDF 70 THE 10§ /nlerest, bereby ordered lo be deposited directly lo the former
NVIDUAL 11 || minor Except for majority, no withdrawals of principal or interest shall be

12 ji made from the account without the prior written Court order therefore
13 |l bearing the impression seal of this Court

14 It is the intention of this court that the funds deposited to this account
15 § be used for the payment of Jane Doe's future medical expenses, if any.
16

V4 > AT Lated donvary 12 1999 A@&@JM

LSTABLSHED
JUDGE OF THE SUPERIOR COURT

= Discussion:  if Jane Doe's parents apply for Medi-Cal for themselves and Jane, the trust shown
above should be treated in accordance with Procedures section ¢ J Vii for the
following reasons.
v The trust was established on January 12, 1993 (prior to August 11, 1993),
v With the assets of Jane Doe,

v By Joyce Doe, Jane Doe's guardian, who had the lega! authority to act in
place of, or on behalf of, Jane Doe, and

4 The trustee does not have discretion to release any amount of trust income
or trust principal.

4 The trust is irrevocable.
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The trust principal and trust income shall be considered unavailable if they are not

distributed.
4 Funds distributed from trust income shall be considered income in
accordance with Article 10.
4 Funds distributed from trust principal shall be considered available
property. :

% Note: : If Jane Doe's Blocked Account was established on August 12, 1993 it would be
considered an OBRA '93 trust and treated in accordance with Procedures section
8 J V H 2 for the following reasons.

v Jane Doe's blocked account was established August 12, 1993 (on or after

- August 11, 1983), :

v With the assets of Jane Doe,

v By Joyce Doe, Jane Doe's guardian, who had the legal authority to act in
place of, or on behatf of, Jane Doe, and

v Trust income and trust principal is to be paid to Jane Doe, the beneficiary,
when she attains the age of eighteen years.

v The blocked account is irrevocable.

Therefore, since the provisions in the trust provide for payment of principal and
income at some time in the future, the entire amount of the trust principai and trust
income is to be considered available property, regardiess of the fact that the funds
cannot be released unti! Jane Doe reaches the age of 18. In determining the
availability of the property held in trust Section 50402 (b)~(f) applies except that
subsection (e) does not apply to annuities purchased on or after August 11, 1983.

R Noe A blocked account would never be considered an MQT. To be an MQT the trustee
must have some discretion. A blocked account gives the trustee no discretion in
distributing trust principal or trust income.

SECTION NO.: 50489 et seq.
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TRUSTOR -»

BENEFICIARY =

TRUSTEE -»
DISCRETION =

DISCRETION =

LAST WILL and TESTAMENT
of

JANE DOE

I, JANE DOE, a resident of the County of Sacramento, State of California,
declare this is my will, and | hereby revoke all wills and codicils previously
made by me.

FIRST: 1 am a widow. | have one child, namely, SUE DOE. | have no other
children, living or deceased.

SECOND: | give my entire estate IN TRUST to SUE DOE to be distributed
or retained in trust as hereinafter provided.

A The primary beneficiary of this trust is to be SUE DOE, who has a
disability that substantially impairs her ability to provide for her own care and
custody, and constitutes a substantial handicap. The trustee shall hoid,
administer, and distribute all trust property allocated to the trust for the
benefit of the beneficiary during the beneficiary's lifetime uniess the trustis
eariier terminated.

B. in accordance with the purpose of this trust and subject to the
guidelines provided below, the trustee (EMMA JOHNSON) may pay
toarappbforthebeneﬁtofthebmeﬁaaryasnmdzqfthem
net income and, if that income is insufficient, the trust principal,
as the trustee determines, in the trustee's sole discretion, to be
necessary or desirable to meet the beneficiary's needs.

cC. The trustee may, in the trustee’s discretion, pay last iliness and
funeral expenses, any death taxes atfributabile to any part of the trust estate,
and expenses from the administration or distribution of the trust estate.

D. No interest in the principal or income of this trust may be
anticipated, assigned, encumbered, or subject to any creditor’s ciaim or to
legal process before actual receipt by the beneficiary.

E. Upon the death of SUE DOE or the termination of this trust, the
balance of the trust assets shall be distributed as foliows:

90% to: AAA Foundation
1 Telegraph Avenue
Oakland, CA 94612

10% to: The AAA Society
Monterey Bay Region
1 Highway 9
Boulder Creek, CA 95006

SECTION NO.: 504889 et seq.
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THIRD: If any provision of this will is unenforceable, the remaining
provisions shall nevertheless be carried into effect.

FOQURTH: As used in this will, the masculine, feminine or neuter gender,
and the singular or plural number shall each be deemed to inciude the
others whenever the context so indicates.

FIFTH: if any beneficiary or legatee under this, my Last Will and Testament,
or any person who, if | died intestate, would be entitied to any part of my
estate, either in his or her name or in the name of another, contests,
controverts, disputes or calls into question the validity of this, my Last Will
and Testament, or any provisions contained therein, or any codicils thereto,
but shall forfeit any right or claim thereunder and any portion of my estate
to which any person opposing my will would in and contingency be entitied,
and if in said case any person or persons whomsoever shall be lawfully
determined to have a share of my estate, | give, devise and bequeath to
such person or persons the sum of One Dollar ($1.00) and no more, in lieu
of any other share or interest in my estate.

EXECUTOR - SIXTH: | nominate JOHN J. JOSEPHS as the executor of this will. The
term “my executor”, as used in this will, shall include any personal
representative of my estate.

| subscribe my name to this will on May_1,_1994 at Sacramento,

California.
gane Doe

On the date written below, JANE DOE deciared to us, the undersigned that
this instrument consisting of three pages, including the page signed by us
as witnesses, was her will, and she requested us to act as witnesses to it.
She thereupon signed this will in our presence, all of us being present at the
same time. We now, at her request, in her presence and in the presence of
each other, subscribe our names as witnesses. it

ts our belief that JANE DOE is of sound mind and memory and is under no
constraint or undue infiuence whatsoever. We deciare under penaity of
perjury that the foregoing is true and correct and that this declaration was
executed on May 1, 1994, at Sacramento, California.

Address: 1234 Second Street

Jane Smith Sacramento, CA 94234
banah, dirang Address: 1555 Sutter
Sarah Strong Sacramento, CA 94234
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T Disaussion:  After the death of Jane Doe, Sue Doe applied for Medi-Cal. The trust, established
by the above will, should be treated in accordance with Procedures section 9 J VIl -
for the following reasons.
(4 The trust was established at the direction of the will,
(4 With the assets of Jane Doe,

V. By, Jane Doe, who had the legal authority to act in place of, or on behalf of,
Sue Doe.

v The trustee, Emma Johnson has discretion to release any amount of trust
income or trust principal.

Because the trust is irrevocable:

-» trust principal and trust income shall be considered unavailable if not
distributed. :

=)  funds distributed to Sue Doe for her support and maintenance from trust
income or trust principal shall be considered income in accordance with
Article 10. : .

%‘. Note: The trust above would not be considered an MQT or an OBRA ‘83 trust for the
' following reasons.

(4 The trust was not established with the assets of Sue Doe.

v The trust was established by will.
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Trustor(s) / ->
Settior (s)

Revocable ->

Trustee -
Beneficiaryf(ies) =

THE ADDAMS FAMILY TRUST

I Trust Name
This trust shall be known as THE ADDAMS FAMILY TRUST.
1. TRUST PROPERTY

(A) Roger and Ruth Addams, called the "settiors” declare that they have set
aside and hold in the ADDAMS FAMILY TRUST, all their interest in the property
described in the attached Schedules A, B, and C.

The trust property shall be used for the benefit of the trust beneficiaries, and shall
be administered and distributed by the trustee in accordance with this trust
instrument.

(B) Either settior, or both, may add additional or after acquired property to the
trust at any time by listing it on the appropriate scheduie.

(C) Al trust property listed on Scheduie A shall remain the community property
of settiors, Roger and Ruth Addams. The trust property listed on Schedule B
shall remain the separate property of Ruth Addams. The trust property fisted on
Schedule C shall remain the separate property of Roger Addams.

(D) As long as both settiors live, either settlor may revoke THE ADDAMS
FAMILY TRUST in writing, at any time, without notifying the beneficiary.

(E) As long as both settiors five, THE ADDAMS FAMILY TRUST may be altered,
amended or modified only by joint action in writing by both Roger and Ruth
Addams.

L TRUSTEES

(A) The trustee of THE ADDAMS FAMILY TRUST shall be Ruth Addams. The
trustee may act for, and represent, the trust in any transaction.

(B) The first settior to die shall be called the "deceased spouse.” The living
settior shall be called the "surviving spouse.”

(C) Upon the death of the deceased spouse, the trust shall continue in effect as
before, with the property of the deceased spouse remaining in the trust for the
benefit of the surviving spouse, until the death of the surviving spouse, and then
distributed to the beneficiary, the trustor's daughter Rose Addams, with the rest
of the trust assets.

(D) Upon the death or incapacity of the surviving spouse, the successor trustee
for THE ADDAMS FAMILY TBUST shall be Robert Robin.
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Date - Executed at Sacramento, CA on Jecomfon, 5. 1005
Established ,

Egr& Addams
We certify that we have read this Declaration and Instrument of Trust and that is
correctly states the terms and conditions under which the trust property is to be

held, managed, and disposed of by the trustees, and we approve the Declaration
and instrument of Trust.

Dated: Jeeomber 5, 1995
R Ao
Addams

Seftiors and Trustees

Sate of Califomia
County of Sacramento

. On 5. 1985 before me, a notary public for the State of
California, personally appeared Roger and Ruth Addams known to me to be the
settiors and trustees of the trust created by the above instrument, and to be the

persons whose names are subscribed to the instrument, and they acknowledged
and executed the same as settiors and trustees.

= Discussion: Roger and Ruth Addams apply for Medi~Cal on September 10, 1995. The above

trust should be treated as an OBRA 93 trust in accordance with Procedures section
g8 J V H 1 for the following reasons.

4 The trust was established on December 5, 1993 (on or after August
11, 1883),

v With the assets of Roger and Ruth Addams, and
v By Roger and Ruth Addams.
v The trust is revocable.
Since the trust is revocabie:
v The entire value of the trust principal and trust income retained by
the trust is considered available property (pursuant to Section

50402 except that subsection (e) does not apply to annuities
purchased on or after August 11, 1993) to Roger and Ruth Addams.
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Any actual payments from the trust (whether from trust income or
trust principal) made to, or for the benefit of Roger and Ruth
Addams is treated as income in accordance with Articie 10.

Any actual payment from the trust which is not made to, or for the
benefit of Roger and Ruth Addams is considered a2 transfer of
assets which may be disqualifying and shall be treated in
accordance with ACWDL S0-01.

% Note: If Roger and Ruth Addams were applying for Medi-Cal and the trust above was
established on August 12, 1992 the above trust would be considered an MQT and
treated in accordance with Procedure Section S J VI D for the following reasons.

v The trust was established prior to August 11, 1993,

With the assets of Roger and Ruth Addams,

v
4 By Roger and Ruth Addams.
v

The trust is revocable.

Since the trust is revocable:

v

The entire amount of the principal contained in the trust is available
properiy (pursuant to Section 50402 except that subsection (e)

- does not apply to annuities purchased on or after August 11, 1993)

to Roger and Ruth Addams.

The entire amount of income is available income to Roger and
Ruth Addams and subject to treatment under Asticle 10.
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TREATMENT OF TRUSTS AND
ANNUITIES FOR MEDI-CAL
ELIGIBILITY
TRAINING SUMMARY

All County Welfare Directors Letter, Number 95-75 released DHS's proposed regulations for a March 1,
1996 California implementation of OBRA '93. A public hearing was heid January 10, 1996 prior to
implementation. Minor post-hearings were made and have been refiected in this training summary and
procedures. Counties will be receiving another ACWDL with the final reguiatory language.

PLEASE NOTE: This is intended to be a SUMMARY ONLY. Do not rely upon this document when you
are dealing with a trust or annuity. instead, find and apply the regulations and more detailed procedures.

v ANNUITIES

ANNUITIES PURCHASED ON OR AFTER 8/11/93

Proposed Section 50489.5 sets forth the treatment of funds held in an annuity. it says that,

The undistributed balance of an annuity shall be considered unavailable property, if the
annuity contract is annuitized (payments are fixed, equal and monthly) upon the life
expectancy of the annuitant (the purchaser of the annuity who is also the recipient of the
monthly payments) in accordance with the life expectancy tables developed by the
Secretary for the Department of Health and Human Services or if it is annuitized for an
even shorter period of time.

o The life expectancy of the annuitant shall be determined based on tables specified by the
Secretary of the Department of Health and Human Services. Remember, if eligible part of the
month, then eligible for a full month. For example, if the Secretary's tables give a life expectancy
of 7.22 years (7 years and 2.64 months) and the guarantee period for a period certain annuity or
life expectancy of the annuity company for an annuitant is 7.25 years, even though the life
expectancy or guarantee period for the annuity exceeds the Secretary's life expectancy, both of
the life expectancies take the annuitant into the 7th year, third month.

() If any payment may be made beyond the fife expectancy of the annuitant (determined as above),
there has been a transfer of property (from purchase date of the annuity) and may be a
disqualifying transfer (see ACWDL 80-01). The percentage of the purchase price used to fund the
payments that may be made beyond the life expectancy of the annuitant would be the amount
transferred for less than fair market vaiue. (See attached sampie payment scheduies.)

® All payments distributed from the annuity are to be considered as gross uneamed income in
accordance with Title 22, Section 50507.
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-] Annuitization is required. This means that the annuitant (the recipient of payments from the . -
annuity and the one upon who's life the annuity has been annuitized) must be receiving fixed,
equal, monthly payments. (An annuity shall also be considered to be annuitized if it is paying
reasonable cost of living increases, i.e., annual increases of less than or equal 1o 5%.)

© If the annuity has not been annuitized, payments are considered to be deferred. The provisions of
ACWDL, No. 90-01, draft reguiation Section 50402 will apply to the extent they are not
inconsistent, which means that we will count the cash surrender value in the property reserve until
steps are taken to surrender or annuitize the annuity. Do not count the cash surrender vaiue of
the annuity in the pro reserve if 2 period of ineligibility has been assessed for a disqualifvin
transfer of assets. :

QS NOTE: This means that the value of an annuity can no longer be made unavailable just because
arrangements have been made to take periodic payments of principal and interest.
Rather, the payment period (lifetime or period certain) must be less than or equal to the
remaining life expectancy of the annuitant based upon the life expectancy tables of the
Secretary. If the payment period for period certain annuities, or the life expectancy tabies
used by the company in establishing a lifetime annuity results in a length of time greater
than the expected life given on the Secretary’s tables, then there is a transfer of assets for
less than fair market value. Once the individual takes steps to receive fixed, equal,
monthly payments in accordance with the Secretary’s tables, then the balance wili be
considered unavailable and no period of ineligibility shall be assessed.

ANNUITIES PURCHASED ON OR AFTER 8/11/93 AND BEFORE 3/1/96

individuals who purchased annuities between the effective date of the law (8/1/33) and the implementation
date in California (3/1/96) will be requested at application or redetermination to attempt to have their
annuity annuitized (restructured to make fixed, equal, monthly payments) in accordance with the
Secretary’s tables. Counties shall provide the applicant/beneficiary with the life expectancy of the
annuitant based upon the annuitant's current age for their use in restructuring the annuity.

L) The annuity will be considered unavailable as soon as the individual takes steps to surrender or
annuitize the annuity (see number 4 and 5 above) in accordance with the Secretary’s tables.

L) If the annuity cannot be restructured and the annuitant provides verification of that fact from the
agent or company who sold them the annuity, undue hardship shall be determined to exist.

NNOTE: if undue hardship is determined to exist, the annuity will continue to be treated in
accordance with the Section 50402 in ACWDL 90-01 (as long as the individual is
receiving periodic payments of principal and interest, the balance shall be considered to
be unavaiiable).

ANNUITIES PURCHASED PRIOR TO 8/11/83

0 Annuities purchased prior to 8/11/83 shall be considered unavailable as long as the individual is
receiving periodic payments of principal and interest in accordance with ACWDL 90-01 draft
regulation Section 50402.
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o Annuitants who purchased annuities prior to the effective date of OBRA '93 shali not be required
to contact their agent to have their annuities restructured.

v TRUSTS - MQTs. S1 Ds and OBRA '93 TRUSTS

There are three major differences between OBRA 93 Trusts and MQTs / SLDs. They are:

OBRA "83 Trusts

If there are any circumstances
when trust assets (principal or trust
income) can be distributed, to or for
the benefit of the individual, regard-
less of when or whether they may be
distributed, then the trust assets are
considered currently available.

All available trust assets (principal and
trust income) are considered property.

All distributions to of for the benefit
individual are considered
income.

N NOTES:

MQTs /SLDs

If the trustee has any discretion to release trust
assets to, or for the benefit of the individual, then
all the trust assets over which the trustee has dis-
cretion are considered available, regardiess of
whether or not they actually are available.

Al available trust principal is considered

property. Al avaiiable trust income is
considered income.

All distributions of principal to or for the benefit of the

the individual are considered property.

All distributions of trust income to or for the

benefit of the individual are considered
income.

If trust documents do not state whether the trust is revocabie or imevocable, the

trust is revocable in accordance with Probate Code Section 15400.

When the term individual is used it means the person who's income or property is
being evaiuated. Although the "individual” may be the Medi-Cal
applicant/beneficiary, it may not be. The "individual” may be someone who does

not want, or who is ineligible for Medi-Cal, but who is financially responsibie for an

applicant/beneficiary.

For revocabile trust assets to be counted, the individual who has the right to
revoke the trust must also have the right, power and authority to use the trust
proceeds for his/her benefit or for the benefit of someone else in the MFBU.

OBRA '93 TRUSTS ESTABLISHED ON OR AFTER 8M1/93

Proposed Section 50489.5 describes an OBRA "93 Trust as a trust (revocable or irrevocable)

v established other than by will,
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on or after 8/11/93,
with assets of the individual or spouse,

by the individual, spouse or some other person or entity, or court on his/her behalf.

The OBRA *93 trust regulations are applicable without regard to:

the purpose of the trust,

whether the trustees have or exercise any discretion under the trust,

any restrictions on when or whether distributions may be made from the trust, and
any restrictions on the use of distributions from the trust.

REVOCABLFE OBRA '83 TRUSTS

° The principal and undistributed income of the trust shall be considered available property -
{pursuant to Section 50402 except that subsection (e) does not apply to annuities purchased on or
after August 11, 1983) to the applicant or spouse. (Interest could cause an individual to be over
the property limit in the month it is accrues in the trust)

& Payments from the trust made to, or for the benefit of the applicant or spouse are considered
availabie income.

the applicant or spouse shall be considered a transfer of assets which may be disqualifying (see

] Payments made to some other person or entity for a purpose other than to, or for the benefit of
ACWDL 90-01). ‘

IRREVOCABLE OBRA '83 TRUSTS

) Payments from the trust made to, or for the benefit of the apphwnt or spouse are considered
available income.

o Any portion of the trust income or principal which could be paid under any circumstance to, or
for the benefit of the applicant or spouse (but is not actually distributed) shall be considered -
available property (pursuant to Section 50402(b)-{(f), except that subsection (e) does not apply to
annuities purchased on or after August 11, 1993).

® Any portion of the trust principal or trust income which cannot be distributed to, or paid for the
benefit of our applicant or spouse is to be considered a transfer of assets which may be
disqualifying (see ACWDL 80-01). The uncompensated vaiue of the transferred assets shall
include the amount of assets used to set up the trust or any subsequently added assets.
Payments aiready made to someone eise not for the benefit of the individual or spouse from that
“undistributable” portion shail not be deducted from the computed vaiue of assets transferred.
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© Any payments made from the trust income or principal for a purpose other than to benefit our
client or spouse are considered transferred assets which may be disqualifying (see ACWDL 80-01).

N NOTE: The transfer of trust income would be considered a transfer of assets only if the transfer
occurred on or after 8/11/33 and to the extent set forth in guidelines on transfers still to be
developed.

UNDUE HARDSHIP

OBRA '93 Trusts shall be treated as "Other Trusts” if the OBRA 'S3 reqmremems are shown to work an
“undue hardship”.

® For undue hardship to exist, all of the conditions in a-d (below) must be present except that
subsection 1d does not apply in the case of an annuity.

a The trust assets cannot, under any circumstances be used to provide for health
care or medical needs of the individual, and

b. Health care cannot be obtained from, and medical needs cannot be met by, any sources
other than Medi-Cal without depriving the individual of food, clothing, shelter, or other
necessities of fife, and

c. The individual's parents (if the individual is under 21) or the individual's spouse,
do not have assets to provide for health care and medical needs, or heatth care
coverage for the individual without depriving themselves of health care or medical needs,
food, ciothing, shelter, or other necessities of life, and

d. The courts have denied a good faith petition to release the trust assets to pay for
the required medical care. A petition to release the trust assets shail not be
considered a valid good faith petition if the petition contains language that
suggests or requests the courts do anything other than release the trust assets needed to
pay for the required medical care. The County must verify the petition by wewxng both the
petition and the court order.

] No person shall be made ineligible to the extent otherwise exempt income or
property is held in trust.

2] Annuities purchased between August 11, 1993 and March 1, 1996, which cannot be
annuitized to comply with treatment under OBRA 83, shall continue to be treated in
accordance with ACWDL 90-01, Section 50402. Wiitten verification must be obtained from the
entity that issued the annuity verifying that the annuity cannot be restructured.

If undue hardship is found not to apply and this results in an adverse action, the notice of action
for the adverse action must include the statement “ The provisions regarding undue hardship
considered and found not to exist.”
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MEDICAID QUALIFYING TRUSTS (MQTs) ESTABLISHED PRIOR TO 8/11/93

Proposed Section 50489.1 says an MQT is a trust established

prior to August 11, 1993,

other than by will,

by our appiicant or the spouse or by someone acting on their behalf,

which provides that he/she/they may receive directly or indirectly trust income or principal from the
trust, and )

. which gives the trustee(s) discretion in distributing principal and/or trust income.

NNOTE: AnMQT may have been established expressly for the purpose of qualifying for Medi-Cal
although it may actually result in ineligibility.

REVOCABLE MQT

1) Property in a revocable MQT is considered to be availabie (pursuant to Section 50402, except that
subsection (e) does not appiy to annuities purchased on or after August 11, 1993).

] income of an MQT is also considered to be availabie.

IRREVOCABLE MQT

L Any amount distributed from the principal of an irevocable MQT to the applicant or the spouse, or
- to anyone on his/herftheir behalf shall be considered available property.

o Any amount distributed from the income of the MQT to the applicant or the spouse, or to anyone
on histherftheir behalf shall be considered available income and treated in accordance with the
income regulations.

® Any amount of principal retained by the trust that the trustees could, at his/her/their discretion,
distribute to, or for the benefit of the applicant or spouse, shall be considered availabie property
(pursuant to Section 50402(b)~(f) except that subsection (e) does not apply to annuities purchased
on or after August 11, 1993).

© Any amount of trust income that the trustee(s) could, at his/herftheir discretion, distribute to, or for
the benefit of the applicant or spouse, shall be considered available income.

® Any amount of trust principal for which the trustee(s) has no discretionary power to release to, or
for the benefit of our applicant or the spouse shall be considered a transfer of property which may
be disqualifying (see ACWDL 90-01). The date of the transfer shall be the date the trust was
estabiished or the date disbursement is discontinued, whichever is applicable.

QS NOTE: The transfer of trust income would be considered a transfer of assets only if the transfer
occurred on or after 8/11/93 and to the extent set forth in guidelines on transfers still to be
developed.
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¢ OTHER TRUSTS

The following are some of the most common "Other” trusts you might encounter.

v Trusts that are not MQTs, SLDs, or OBRA '93 trusts.

v Trusts that are established prior to April 7, 1986, solely for the benefit of a mentaily retarded
person who resides in an intermediate care facility for the mentally retarded.

Trusts that are established by will.

v ' Certain trusts established for disabled individuals on or after August 1 1; 1993. (See ACWDL 84-
01.)

v Blocked accounts established prior to August 11, 1993, which cannot be distributed until 2 minor
reaches ages 18.

v Trusts established by a grandparent with his/her own property for a grandchild's coliege
education, etc.

v Trusts established by the community for the medical and social service needs of an individual.

v Trust accounts opened under the California Uniform Transfers to Minors Act (CUTMA or UTMA)
for a child with an adult named as custodian.

Treatment of an "Other” trust would be in one of five ways.

®2and ® Un/Available Property
®and © Un/Available income
® Transferred Asset

The key points to determining how to treat an "Other” trust are:

. Was the Medi-Cal applicant/beneficiary’s or spouse's property or property tights used to estabiish
the trust? is the person disabled? ' )

. Was the Medi-Cal applicant/beneficiary’s or spouse's property or property rights transferred into a
trust established by someone else?

. Was the trust established by and with funds belonging to someone else?

. Is the trust revocable, and if so, does the individual have both the legal right, power and authority

to use the funds for his/her own support?

NNOTE: Any trust estabiished by the community designated for medical and social service needs
of an individual shall be considered unavailable. The individual has no legal right, power,
or authority to use the funds for his/her support.
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REVOCABLE "OTHER™ TRUSTS

if the individual or spouse has the right to revoke the trust and to use the proceeds for his/her support and
maintenance, then the entire amount held in trust is availabie.

v Trust income is income.

v Trust principal is property.

If the individual or spouse does not have the legal right, power and authority to revoke the trust and to use
the proceeds for his/her support and maintenance then the trust is unavailable until distributions are

actually made to him/her. (Even though a trustee may have the power to revoke a trust, he/she may not
have the legal right to use the funds for his/her own support and maintenance.)

IRREVOCABLE "OTHER"™ TRUSTS

The funds in the trust are unavailable until they are actually dzstnbuted to the individual or spouse for
his/her support and maintenance.

2] If established with the income, property or property rights of the individual or individual's
spouse:
® Funds distributed from trust income shall be considered income in
accordance with Articie 10.
] Funds distributed from trust principal shall be considered available
property.
° Funds that cannot be distributed under any circumstance shall be
considered transferred assets and may resutt'in a disqualifying transfer
{see ACWDL 90-01).
() If established with income, property or property rights of an individual who is nota

MFBU member or responsible relative:

L] Funds actually distributed for the support and maintenance of the
individual or spouse shall be considered income in accordance with
Article 10. ‘

® Funds that are not distributed are not available and are not subject to the
transfer of asset provisions since the trust was established with funds
belonging to an ndividual who is not the mdividual or spouse, nota
member of the MFBU and not a responsible relative.
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TRUSTS ESTABLISHED ON OR AFTER 8/11/93 FOR DISABLED INDIVIDUALS

Two types of trusts established with the property or property rights of disabled individuals are excepted
from the OBRA '83 treatment but must be treated in accordance with these rules. The two lypes are

O Individual Trusts and
® Pooled Trusts

The characteristics of those two types of trusts are contained on the chart in the Procedures
manual.

® NOTE: Transfer of assels provisions do nol apply to transfers of the disabled individual's or
disabled spouse's property or propenrty rights to an individual or Pooled trust. Although
augmentations or additions to such trusts by that individual or spouse after he/she
reached the age of 65 may result in a disqualifying transfer.

To ensure that recovery of the costs of medical care occurs, counties shall notify the Depariment of
Health Services, Third Parly Liability Branch whenever such a trust is encountered, the disabled
individual or disabled spouse dies, or the trust is terminated. Send photocopies of the trust, the
Medi-Cal beneficiary's name and Social Security number and Medi-Cal |.D. number to:

Department of Health Services
‘Third Party Liability Branch
Recovery Section — Pl

MS 4720

P.O. Box 997425

Sacramento, CA 95899-7425

CALIFORNIA UNIFORM GIFT TO MINORS ACT (CUTMA) / UNIFORM GIFT TO MINORS ACT (UTMA)

This is an irrevocable gift to a minor {minor is owner.) The gift is property of the minor even though
the person making the gift is often the custodian of the trust. The custodian does not hold legal title
like a lrustee does. The custodian only manages and invests the gifi for the child uniil the child
reaches the age of majority Many times the custodian chooses to restrict his/her access to the funds
by making them available only by an order of the court “upon a showing that the expenditure is
necessary for the support, maintenance, or education of the minor™. )

v Unless such a restriction appears on the trust, the trust funds are available to the child.

v If such a restriction is present, the funds are considered unavailable. When made, distributions
for the support and maintenance of the individual or spouse are considered income.

Y OTHER CONSIDERATIONS

SPECIAL NEEDS E ANGUAGE

A trust may contain special needs or other exculpatory language. If such a trust was established with
the individual's or spouse’s property or property rights and falls within the parameters of an MQT, SLD
or OBRA "93 trust, that language is ignored because under those rules, the trust is deemed available
whether or not it is made actually available.
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Special needs and exculpatory ianguage may look like this:

“The trustee shall pay to or apply for the benefit of John Smith for his lifetime,
such amount from the principal or income of the trust estate, up to the whole
thereof, as the trustee in its sole and absolute discretion may deem necessary
or advisable for the satisfaction of Joseph's special needs.

No part of the principal or income of the trust shall be used to supplant or
replace public assistance benefits of any County, State, Federal or other
government entity which has a legal responsibility to serve the beneficiary
herein.”

® NOTE: If the trust was established as a result of a personal injury setllement, the
Depariment is to be notified of the proposed establishment by the plaintiff's
attorney. The Department'’s legal staff reviews the trust to ensure that the individual
can reasonably be expected to benefit from the trust and to ensure that amounts
contained in the trust are reasonable given the individual's needs. Although the
Department may not oppose the establishment of the trust, the special needs and
exculpatory language contained in the trust do not make the individual eligible for
Medi-Cal and do not mean that the trust funds will be considered unavailable.
Unless the individual is determined to be disabled and the trust meets all the
other characteristics for an excepted Individual or Pooled trust, the trust
funds will be considered under the OBRA ‘93 or MQT provisions.

SNEEDE TREATMENT

If the MFBU is ineligible due to excess property in a trust or annuity owned by a child, unmarried
parent, stepparent, or a non-parent caretaker relative, the county shall complete a Sneede property
determination to establish if there is eligibility for other family members.
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TREATMENT OF TRUSTS
MOT OBRA93 OTHER

Deem available the .

maximum the trustee has
discretion over.

All available trust principal
(whether paid or retained) is
property pursuant to Section
50402 (b)(f), except that
subsection (e) does not

applyto annuities purchased -

on or after August 11, 1993.

All distributed income is
income in accordance with
Article 10. Review the
terms of the trust for
undistributed income that
the trustee has discretion
over 10 determine whether
trust income remains trust
income or becomes
principal/corpus.

If no provisions to release
all or part of the trust

principal, then transfer of
property (in accordance
with ACWDL 90-01).

If no provisions to release
all or part of the trust
mcome, then check terms of
the trust. Possible transfer
of income only after
guidelines are provided.

If there are any
circumstances when trust
assets can be distributed,
then trust income and trust
property are available

pursuant to Section

property
50402 (b)(f), except that

subsection (e) does not
apply to annuities purchases
on or after August 11, 1993.

icratOPhoe

If there are no
circumstances when trust

" assets can be distributed,

then transfer of assets (in
accordance with ACWDL
90-01). (Wait to treat the
transfer of trust income
until guidelines are
provided).

If the Medi-Cal applicant /

. beneficiary or spouse has

the power to revoke the trust
and to use the proceeds,

then available property is
property  (pursuant to
Section 50402, except that
subsection (e) does not
apply to annuities purchased
on or after August 11, 1993)
and gvailable income _is
income in_the month of
receipt.

If the trust is irrevocable or
does not meet the criteria
above, count only that
which is actually released
for the support and
maintenance of the
individual as income in
accordance with Articie 10.

e < aane

Transfer of assets only if
property or property rights
of the individuals were used
to establish the trust; ie.,
additions or augmentations
to OBRA ‘93 excepted
trusts for disabled
individuals over the age of
65, or transfers to trusts that
do not meet the criteria of
an MQT (see ACWDL
90-01)
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CHARACTERISTICS OF TRUSTS

MOT

Established prior to
8/11/93.

e

Established with

TOperty Or property
?ights of the in%iwdual
or spouse.

The individual is a
benefidiary of all or a
part of the payments of
the trust.

The trustee has any
discretion.

OBRA '93

Established on or after
8/11/93.

oS PPese

Established with

0 or pro
Fights of the individual
or spouse.

OTHER

s aang

Usually established with
someone else's property.

NOTE: Could be a trust

for a disabled individual

that has been excepted from
the OBRA '93 treatment or
a trust that does not have
all the criteria necessary to

- be an MQT.
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9K -- BURIAL PLOTS, VAULTS, AND CRYPTS

Section 50477, Title 22, California Code of Regulations (CCR), exempts
certain property if it is retained for use as a burial plot, wault, crypt,
or space. Below are questions and answers for treating some common
situations regarding this exemption.

1. Is a headstone, momument, or marker exempt pursuant to Section 504777

Answey:

Typically, advance arrangements to provide for such items are part of
a burial trust or prepaid.burial .contract.... As .such,. they are con-
sidered in accordance with Section 50479 for eligibility purposes. If
a headstone, for example, is provided for in advance, separately from
- these instruments, such advance arrangement is a prepaid contract in
and of itself and again considered in accordance with Section 50479.

The purchase of a burial plot may involve as many as six separate
factors:

a. Grave site.
b. Vault or liner.
c. Endowment care.

d. Opening and closing of the grave.
e. Headstone or marker.

f. Vase or urn.

A cemetery may require that amy or all of the above be purchased as

part of the plot. Most commonly, a cemetery will sell the grave site

and require that endowment care be purchased as a part of the grave

site. The purchase of a-vault or liner and opening and closing of

the grave are also frequently required by cemeteries in order to

purchase a plot. Only rarely will a cemetery require that a vase
- and/or headstone be purchased as a part of the grave site.

Title 22, CCR, Section 50477, states that burial plots, vaults, or
crypts are exempt. Welfare and Institutions Code, Section 12152,
exempts burial trusts and prepaid burial contracts up to $1,800 if
they are irrevocable while the person is on public assistance. This
limit was implemented by All County Welfare Director's lLetter 84-20
and is included in a prcposed revision to Section 50479 of Title 22,
CCR.
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No specific provision is made in Medi-Cal regulations for exemption
of headstones, momuments, or grave markers. However, depending on
the terms of the purchase, these items may be comsidered as either
part of the burial plot and thus exempted or as a prepaid burial
contract and therefore exempt if the $1,800 limit is not exceeded.

Generally, headstones may be purchased in onme of three ways. These
purchase options are discussed below along with the proper treatment
for Medi-Cal purposes: :

Siruatien I:

The headstone is purchased along.with the plot. The plot cammot be
purchased except in & package which includes the headstone.

" Responpse:

In this case the headstone would be exempt as it is necessary to the
purchase of the plot and may be considered part of the plot.
(Section 50477.)

Situatjop 1I1:

The headstone is purchased, either along with the plot or separately,

but is not required in order to obtain the plot. However, the

headstone is. carved (except for the date of death) and installed on
- the grave site.

esponse :

Vhere a headstone has been installed on the grave site, it must be
considered part of the plot in accordance with Section 50074 which
states in part, “"Real property means land and improvements which
generally includes any immovable property attached to the land...".
Therefore, the headstone would be exempt as part of the plot.
(Section 50477.)

-

Situation IJI:

A headstone is ordered and paid for, vhether or not at the time the
plot is purchased, and is not required to purchase a plot. The
headstone will not be carved and installed on the grave site until
the purchaser's desath.

Response:

This type of arrangement is a prepaid burial contract and, vhen Fhe
value is combined with other prepaid burial conmtracts or burial
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trusts, is exempt if the total value does not exceed §1,000 if it is
revocable (Section 50479) and $1,800 if it is irrevocable.

When dealing with any goods or services related to burial plots, the
following guideline should be used.

Where goods or services are required in order to purchase the plot or
are permanently installed in the plot, they should be treated as an
integral part of the plot and exempted.

Please note that an itemized invoice showing the purchase of a grave
site and other goods or services cammot be considered an indication
of whether those goods and services .were optional purchases. Such
itemization is required by state law and will be shown even where the
individual must purchase the entire package when buying a burial
- plot. . :

2. How are caskets treated?
Answer:

The value of one burial space held for the purpose of providing a
place for the burial of an individual, his/her spouse, or a member of
his/her immediate family is fully excludable. The funds in trust for
the purchase of a burial space (defined to include not only a grave
site but also a burial receptacle, vault, urn, or casket) is excluded
from the calculation made to determine Medi-Cal eligibiliry.
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ARTICLE 9-PROPERTY '
SL-EXCESS PROPERTY APPLIED TO MEDICAL BILLS

SCOPE:

This procedure instructs counties how to inform providers not to bill Medi-Cal for services when payment,
encumbrances, or fiens of excess pmpeﬂytaveenabledmeapﬂmm/beneﬁcarytoestablshormmm
Medi-Cal eligibiity for that month.

BACKGROUND:

Section 14019.3(6).’Waifare and Institutions Code. specifically prohibits biling Medi-Cal and reimbursing
beneficiaries for services paid for, orobhgmedbyanapplmrﬂbendimrytonwetﬁrestareofco&orto
stablisl'seligbluy

WHEN T E THIS PR RE:

mummmmuhﬂmeﬁmenwszmthuwusedmm
from the Statement of Facts (MC 210) and the interview process.

There are three situations (other than the share of cost process) in which a beneficiary, rather than Medi-Cal,
remains liable for medical expenses incurred by him/her in a month for which Medi-Cal is requested.

Stuation 1: When an applicant has medical bills in a month for which retroactive coverage is being
requested and he/she specifies excess property was reduced, encumbered, or liened to pay those bills
before the end of that retroactive month.

Situation 2:  When an applicant specifies that excess property was reduced during the month of application,
through payment of, or encumbrances or liens to pay for medical expenses.

Situation 3: When a period of ineligibllity due to a transfer of property occurring before January 1, 1990
expires mid-month and actual medical expenses in that month were used to reduce the period of ineligibiity.
Only the actual medical expenses used to reduce the period of ineligibility, or used to meet that month's
share of cost, may not be billed to Medi-Cal. All other medical services may be bilied to Medi-Cal.

NOTE: Under the share of cost process, where a beneficiary’s excess income must be applied towards
his/her medical care, providers are clearly aware of which services may not be billed to Medi-Cal. Please
note the same medical expenses cannot be used to meet an applicant or beneficiary’s share of cost.

PROCEDURE:
The Statement of Facts for Medi-Cal (MC 210), includes questions related to this issue. If you are
compileting an eligibility determination invoiving one of the three situations listed above:

1. Complete the Medi-Cal—-Natice to Providers—Clarification of Liabiity (MC 174), with the information
(regarding nwdwdbilsandpropeny)ﬂatywtaveobtamedﬁommeapplmm/beneﬁcary
- Complete a separate notice for each provider of services.
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2 Have the applicant/beneficiary complete, sign, and date the authorization for release of information
on each MC 174.

3. Mall the original of each MC 174 to the provider listed.

4 Provide a copy of each MC 174 to the applicant /beneficiary.

5. Maintain a copy of each MC 174 in the case record for audht purposes.
EXAMPLES: '

The following examples Blustrate cases in which applicants/beneficiaries remain liable.

Bample 1: A single father of two children went-into the hospital and incurred $10,000 worth of medical
bills in that month. He had $5,000 in a savings account. He was discharged in that same month. He
withdrew his money and paid his hospital bill in that month. The following month he went into the county
to apply for retroactive coverage. On the Statement of Facts and during the interview he states, and
provides verification, that he was in the hospital, that the total bill was $10,000, and that he paid $5,000 of
the bill with the money from his savings account. In addition, the person had a $10,000 life insurance policy
with a cash value of $300 and a checking account with $500, for a total of $800 of nonexempt property in
the retroactive month. '

Thepmpenyr&eerirermusssdsomraMMFamengetUnn(MFBU) of three. The family is under
the appropriate property limit. However, had the father not spent the $5000, he would have been over the
property limit in that retroactive month. TheeoumynmdetemmeMpornonoftheSSOOOspemon

medical expenses represented excess property.
$5000 Property Spent on Medical Care
800 Cash Sumender Value & Checking
$5800 Total
8150 Property Limit
$2650 Would Have Been Excess Property

Therefore, of the $5,000 this person paid toward his medical expenses, only $2,650 was excess property
which may not be reimbursed to the person. Iif the person is determined eligible for Medi-Cal, the county
should complete the MC 174 informing the hospital that Medi-Cal is not liable for $2,650 of the $10,000 bill.
If the family has no share of cost, the hospital must bill Medi-Cal for the services minus the $2,650 of the
$5000 which the beneficiary paid. The hospital must reimburse $2,350 ($5000-$2650) to the beneficiary once
Medi-Cal pays the claim.

NOTE: None of the $2650 in medical expenses in the examplie above, may be used to meet the
applicant/beneficiary’s share of cost should there be one. If the applicant/beneficiary in the
example above had a share of cost, all or a portion of ™e $2350 which the applicant/beneficiary
paid the hospital could have been applied toward the z_piicant/beneficiary’s share of cost. If any
were used toward the share of cost, that portion listed on the MC 177 could not be billed to
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were used toward the share of cost, that portion listed on the MC 177 could not be billed to
Medi-Cal or reimbursed to the applicant/beneficiary. '

Example 2: A single parent with one chid applies for Medi-Cal in the middie of a month because his/her
chid was injured and incurred medical expenses amounting to $800. Assume no income was, or will be,
received in that month. This is a two person MFBU so the property limit is $3,000.

The person provides verification which indicates that he/she had $4,000 in a checking account at the
beginning of the month. At the time of application, the verification shows a balance of only $2,400. When
asked what he/she spent the excess property on, the parent says that rent was $500, utilities were $100,
groceries amounted to another $100 and he/she paid the medical bill of $800. The property reserve limit
is $3,000; the nonexempt property is $2,400, so the family meets property limits. However, had the $800
medical bill not been paid, the famlly would have had excess property. - Since the $800 was spent on
medical expenses, the county must determine what portion represented excess property.

$ 800 Property Spent on Medical Care
+ 2400 Checking
$ 3200 Total
- 3000 Property Limit
$ 200 Would Have Been Excess Property
Therefore, of the $800 bill, only $200 was excess property. In this case, the MC 174 should be completed

indicating that the beneficiary is liable for only $200 of the $800 bil. The hospital must bill Medi-Cal for
services of $600 ($800-$200). The beneficiary will be reimbursed $600 once Medi-Cal pays the claim.

Example 3: Thewuuymwaimadapeﬁoddheﬁgﬁuyforaninstmmued indivbua!duetoa
transfer of property occurring before January 1, 1990. That person incurred (but did not yet pay) additional
medical expenses of $2,000 in the month.

Up to $2,000 may be used to reduce the period of ineligibllity. However, assume that only $100 of the
$2,000 reduces the period to zero which ends the period of ineligibiiity mid-month. The county should
complete the MC 174 indicating that the beneficiary is liable for $100 of the expenses. The remaining
expenses may be applied to the share of cost, if any, or billed to Medi-Cal. In this case, since the
beneficiary had not yet paid any of the expenses, he/she will not receive any reimbursement from the
provider.
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MEDI-CAL INFORMATION NOTICE TO PROVIDERS
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MEDI-CAL ELIGIBILITY MANUAL - PROCEDURES SECTION

ARTICLE 9-PROPERTY

9M--PAYMENTS FOR REPAIR OR REPLACEMENT OF LOST,
DAMAGED, OR STOLEN EXEMPT PROPERTY

POLICY

Cash payments (including funds received for the purchase of temporary housing) or in-kind replacement
received from any source for purposes of repairing or replacing exempt property that is lost, damaged, or
stolen is exempt property in the month of receipt and is exempt property for nine months from the date of
receipt. Any of the cash that is not used to repair, replace, or contract for the repair or replacement of the
exempt property will be countable property beginning with the month after the nine-month period expires.

TREATMENT OF INTEREST

Immémbymsammmmswmmemmepeﬁw
during which the funds themselves are excluded from resources.

GOOD CAUSE

If the individual still intends to repair or replace the exempt property and has not yet done so, the initial
nine-month period shall be extended for a reasonable period up to an additional nine months where the
county finds that the individual has good cause for not repairing, replacing, or contracting for the repair or
replacement of the exernpt property. The county shall find that the individual has good cause when
circumstances beyond his or her control prevent the repair, replacement, or contracting for the repair or
replacement of the exempt property. ’ :

If the county finds that an individual has good cause, any unused cash is included in the property reserve
beginning with the month following the month in which the good cause extension period expires. Discuss
with the individual how much additional time is needed and why. On the basis of that discussion, extend

if the evidence does not establish good cause, include the unspent payment(s) in the property reserve
begmmngwﬂhﬂxemrﬂhfdlowmgﬁemrﬂ:nwhschmeadmpenodm

INTENDED USED OF FUNDS
a  During the first nine months

What the individua! intends to do with the funds does not affect their exclusion for the first nine months.
b.  During the extension period

An individual cannot qualify for an extension of the original nine-month exemption unless he/she intends
to use the funds for their designated purpose. The extension will terminate as of the date of the change of

intent.  Any previously exempt, unspent funds shall be inciuded in the property reserve beginning with the
month following the month in which the initial period ends or extension period terminates.
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MEDI-CAL ELIGIBILITY MANUAL - PROCEDURES SECTION

RCE ND.

There are no restrictions on where cash and/or an in-kind item comes from for purposes of this exemption
(Le., &t may come from an insurance comparny, a federal or state agency, a public or private organization,
or an individual). However, where funds are received from a federal, state, local , or some other disaster
assistance organization, such funds are to be exempted in accordance with the provisions regarding disaster
assistance payments issued January 21, 1982 in All County Welfare Directors Letter No. 82-08. -

VERIFICATION

The verification must show the source, value, date(s), and intended purpose of the item received, including
whether any cash received is for a purpose other than the replacement or repair of the lost, damaged, or
stolen (and exempt) property. Obtain a copy of any evidence the individua! has. If the individual cannot
provide evidence that suffices for a determination, obtain the necessary information from the source of the
payment(s). Do so by telephone, i possible, recording the facts in the case record.
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