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Letter No. 85- 53To: All County Welfare Directors 
County Administrative Officers 

REESE V. KIZER (COMMUNITY PROPERTY DIVISION OF INCOME WHEN 
ONE SPOUSE IS IN LTC) 

This is to provide you with instructions for immediate 
implementation of a stipulated agreement pending appeal of the 
subject litigation. 
Background: 
In 1983 legislation (AB 1667, copy attached) was enacted which 
required recognition of the community property division of income 
when one spouse is in LTC and the other spouse resides at home, 
if federally permissible. The law was not implemented because 
the Department of Health and Human Services (DHHS) had indicated 
that such a division conflicts with federal law. 
Reese v. Kizer (Alameda Superior Court) was initiated because 
AB 1667 has not been implemented. On April 29, 1985 a 
preliminary injunction was issued ordering the Department to 
implement a portion of the law. The Department filed an appeal 
which automatically stayed the injunction. Pending the appeal 
decision, we have entered into a stipulated agreement with the 
Plaintiffs to determine the shares of cost in accordance with 
subdivision (a) of AB 1667, in those instances where the 
applicant, beneficiary or person acting on behalf of an 
applicant/beneficiary requests such an action. 
Instructions 
Advise your staff to take the following actions immediately upon 
request by an LTC applicant, beneficiary or person acting on 
behalf of an LTC applicant/beneficiary. A request shall be a 
written or verbal reference to any of the following: 
1. Reese v. Kizer 
2. AB 1667 
3. Section 14005.16, Welfare and Institutions Code, or words to 

that effect. 
4. Community property division of income, or words to that 

effect.
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Counties are under no obligation to advise applicants or 
beneficiaries that these instructions may apply in their case. 
Eligibility staff should apply these instructions only upon 
request; in all other instances existing regulations should be 
applied. Eligibility staff should explain to the persons 
requesting consideration of the division of community income that 
such consideration may only be temporary pending resolution of 
the litigation. 
A. Affected Population 

The only persons affected by the agreement are persons in 
long-term care who: 
1. Have spouses residing at home; and 
2. Are in their own MFBUs in accordance with existing 

regulations (22, CAC, Section 50377). 
B. Determination of Community Property Ownership 

All unearned income received by the LTC spouse and all 
income (earned and unearned) received by the at-home spouse 
should be presumed community property income unless this 
presumption is rebutted by one of the spouses. 

c. Determination of the Amount of Community Property Unearned 
Income of the LTC Spouse Protected for the Spouse Living at 
Home 
1. Identify the community property unearned income 

received by the LTC spouse. 
2. Identify the community property income (earned and 

unearned) of the at-home spouse. 
3. Combine the amounts determined in steps 1 and 2 and 

divide this sum by 2. 
4. Compare the amount determined in step 3 to the amount 

of the total community property income received by the 
at-home spouse (step 2). If the at-home spouse’s 
income (step 2) is equal to or greater than the amount 
determined in step 3, the at-home spouse's community 
property interest is adequately protected and no 
further action need be taken to implement AB 1667. 
However, if the income received by the at home spouse 
is less than the amount determined in step 3, the  
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difference must be treated as income of the at-home 
spouse and is not to be considered when determining the 
long-term care spouse’s share of cost. 

A worksheet is attached for use in calculating the community 
property income protection. Also included are examples of share- 
of-cost calculations. Please note that the allocation provisions 
of Title 22, CAC, Section 50563 are applied after calculating the 
community property income protection. 
If you have any questions please contact Ruthell Ussery of my 
Staff at (916) 324-4970. 

Sincerely, 

Original signed by 

Doris Z. Soderberg, Chief 
Medi-Cal Eligibility Branch 

cc: Medi-Cal Consultants 
Medi-Cal Program Consultants 

Expiration Date: July 15, 1986



Assembly Bill No. 1667 

CHAPTER 1031-
An act to add Section 14005.16 to the Welfare and institutions 

Code, relating to Medi-Cal. 

[Approved by Governor September 21,1983, Filed with 
Secretary of State September 22,1983.] 

LEGISLATIVE COUNSEL'S DIGEST 
AB 1667, Connelly. Medically needy persons 
Existing law provides that one of the services covered under the 

Medi-Cal program is care received in skilled nursing or intermediate 
care facilities. 

Existing law provides for the medically needy  category of 
eligibility under the Medi-Cal program, under which persons who 
would qualify for specified public assistance programs but for their 
income or resources are still eligible for Medi-Cal if they have 
insufficient income to pay for the cost of health care. Under this 
category, however, individuals may be required to pay a share of 
costs in order to fulfill eligibility requirements. 

This bill would provide that the community property interest of a 
noninstitutionalized spouse in the unearned income of the other 
spouse shall not be considered as available income to the spouse 
living in a skilled nursing facility or intermediate care facility for 
purposes of determining Medi-Cal eligibility if the spouses are not in 
the same Medi-Cal budget unit. 

The bill would further specify that the community property 
interest of the institutionalized spouse in the unearned income of the 
noninstitutionalized spouse would be deemed as available income to 
the institutionalized spouse. 

The bill would further provide that any federal waivers necessary 
in order to implement provisions of this act shall be sought by the 
State Department of Health Services, but that failure to obtain any 
necessary waivers shall not affect implementation of any provisions 
for which waivers are not necessary or for which waivers are 
obtained. 

The bill further provides that the provisions of the act shall be 
implemented pursuant to adoption of emergency regulations. 

The people of the State of California do enact as follows: 

SECTION 1. Section 14005.16 is added to the Welfare and 
Institutions Code, to read: 

14005.16. (a) In determining the eligibility of a married 
individual, pursuant to Section 14005.4 or 14005.7, who resides in a 
skilled nursing facility or an intermediate care facility, and who is in 
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a Medi-Cal family budget unit separate from that of his or her spouse, 
the community property interest of the noninstitutionalized spouse 
in the unearned income of the married individual shall not be 
considered income available to that individual. 

(b) In determining the eligibility of a married individual pursuant 
to Section 14005.4 or 14005.7 who resides in a skilled nursing facility 
or an intermediate care facility, and who is in a Medi-Cal family 
budget unit that does not include his or her spouse, the community 
property interest of the institutionalized individual in the unearned 
income of the noninstitutionalized spouse shall be considered 
income available to that individual 

SEC.2. (a) Any provision of this act that is in conflict with any 
federal statute or regulation shall be inapplicable to the extent of 
such conflict, but the provision and the remainder of the provisions 
shall be unaffected to the extent no conflict exists. 

(b) The State Department of Health Services shall, within 30 days 
of the operative date of this act, seek all federal waivers necessary to 
implement the provisions. The provisions for which appropriate 
federal waivers cannot be obtained shall not be implemented, but 
provisions for. which waivers are either obtained or found to be 
unnecessary shall be unaffected by the inability to obtain federal 
waivers for the other provisions. 

(c) The State Director of Health Services shall, within 30 days of 
obtaining all necessary federal waivers, adopt regulations 
implementing the provisions as emergency regulations in 
accordance with the provisions of Chapter 3.5 (commencing with 
Section 11340) of Part 1 of Division 3 of Title 2 of the Government 
Code. For the purposes of Chapter 3.5 (commencing with Section 
11340) of Part 1 of Division 3 of Title 2 of the Government Code, the_ 
adoption of the regulations shall be deemed to be an emergency and 
necessary for the immediate preservation of the public peace, health 
and safety, or general welfare. Notwithstanding the provisions of 
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 
3 of Title 2 of the Government Code, emergency regulations adopted 
by the State Department of Health Services in order to implement 
the provisions shall not be subject to the review and approval of the 
Office of Administrative Law. These regulations shall become 
effective immediately upon filing with the Secretary of State. 

(d) If any provision of this act or the application thereof to any 
person or circumstances is held invalid, such invalidity shall not 
affect other provisions or applications of the act that can be- given 
effect without the invalid provision or application, and to this end the 
provisions of this act are severable.

O
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Attachment 

1. Community Property 
Unearned Income 
LTC Spouse 

2. Community Property 
Income At Home Spouse 
$ 
earned 

    + $   
unearned

 = 

3. Total (Add lines 1 &2) 

4. Each Spouse's 
Community Interest 
(line 3-2) 

A. If line 2 is equal to or 
greater than line 4, the 
at-home spouse's community 
property interest is 
adequately protected. 

Al. Use the amount in line 2 plus 
any separate income of at- 
home spouse when determining 
SOC of at-home spouse and 
allocation from LTC spouse 
pursuant to 22 CAC Section 
50563. 

A2. Use the amount in line 1 
plus any earnings and separate 
income of LTC spouse when 
determining LTC SOC. 

B. If line 2 is less than 
line 4 the at-home spouse’s 
community property interest 
is not adequately protected. 

Bl. Use the amount in line 4* 
plus any separate income 
of at-home spouse when 
determining SOC of at-home 
spouse and allocation from LTC 
spouse pursuant to 22 CAC 
Section 50563. 

B2. Use the amount in line 4 plus 
any earnings and separate 
income of LTC spouse when 
determining LTC SOC. 

* If the at-home spouse has earnings, the earned and unearned 
portions of line 4 must be identified to enable the proper 
income deductions to be applied. (See example 2).



Example 1: 

$800 unearned income is received in the name of the LTC 
spouse* 

$-0- is received in the name of the at-home spouse who 
is not linked to a Medi-Cal program. 

1. Community Property Unearned Income of LTC 
Spouse $800 

2. Community Property Income of at-home 
Spouse $ -0- 

Earned 
+ $ -o- 

 Unearned 
$-0-

3. Total $800 

4. Each spouse’s interest $400 

* entered LTC last month



 County District County Use



Effective Eligibility Date for this Budget



 County Use Date This Form Effective



County District County Use



Effective Eligibility Date for this Budget



Example 2: 

$700 Unearned income received in the name of the LTC 
spouse* 

$400 Earned income received by at home spouse who 
is not linked to a Medi-Cal program. 

1. Community Property Unearned Income 
of LTC Spouse 

$700 

2. Community Property Income of at 
home Spouse $ 400 

Earned 
+ $ -0-

Unearned 

$400 

3. Total $1100 

4. Each Spouse's Interest $550** 

* entered LTC last month 
* * at-home spouse’s interest consists of $400 earned and $150 

unearned



county Use Date This Form Effective



County District County Use



Effective Eligibility Date for this Budget



County Use Date This Form Effective



Example 4: 

$700 Unearned income is received in the name of the LTC 
spouse* 

$865 Gross earned income is received from at-home 
spouse's employment** 

$120 Unearned income is received by the couple's 17 
year old disabled child. 

The entire family wants Medi-Cal. 

1. Community Property Unearned Income 
of LTC Spouse 

$700 

2. Community Property Income 
of at-home Spouse $ 865 

earned 
+ -0-
unearned 

$865 

3. Total $1565 

4. Each Spouse’s Interest $782.50 

* entered LTC last month 
* * This spouse is AFDC-MN on the basis of the incapacitated 

parent deprivation for the disabled child.
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Effective Eligibility Date for this Budget



County Use Date This Form Effective



Example 5: 

$600 Unearned income is received in the name of the LTC 
spouse* 

$600 Unearned income is received in the name of the 
spouse at home the spouse states that $200 of this 
amount is separate income received from an 
inheritance; only LTC spouse wants Medi-Cal. 

1. Community Property Unearned Income 
of LTC Spouse 

$600 

2. Community Property Income 
of at Home Spouse $ -0-

 Earned 
+ $ 400 

Unearned 

$400 

3. Total $1000 

4. Each Spouse’s Interest $500 

* entered LTC last month



County District County Use



Effective Eligibility Date for this Budget



County Use Date This Form Effective
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