


Informative Digest

This proposed regulation repeals the current title 22, California Code of
Regulations (CCR), section 50489, and adopts a new section 50489 to cowmply
with federal 1law at title 42, United States Code (USC), Sections 1396a(k),
139%6a(r)(2)(A), and 1396p(c). Welfare and Institutions Code sectioms 14005.7,
14006(c), and 14015 provide that resources and income shall be treated in
accordance with federal Medicaid law under Title XIX of the federal Social
Security Act (42 USC, Section 1396 et seq.).

Title 42, USC, Section 1396a(k), defines a Medicaid Qualifying Trust (MQT) and
establishes the treatment of those trusts. For trusts which are not MQTs,
federal 1law at title 42, USC, Section 1396a(r)(2){A) requires states’
eligibility requirements te be no more restrictive than the cash assistance
programs. Supplemental Security Income (SSI), the cash assistance program,
does not count amounts in irrevocable trusts until distributed. SSI counts
the amount in revocable trusts which is revocable and the amount which is
actually distributed. Regulations at title 20, Code of Federal Regulations,
Section 416.1201(a)(l) and rules at Program Operations Manual System Section
SI 01120.200 specify how trusts are te be evaluated.

Section 50489 currently exempts real or personal property held in trust when
an applicant or recipient cannot obtain access to the principal of that trusg,
and describes the steps that must be taken in order to determine whether or
not the trust is avallable.

The proposed Section 50489 define Medicaid Qualifying Trusts and Similar Legal
Devices, provide the circumstances under which trust principal and income are
available, and describe how the transfer of property into trusts will be
treated. '
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Statement of Reasons

e

This proposed regulation change repeals the current Section 50489, title 22,
California Code of Regulations (CCR) and adopts a new Section 50489, to comply
with Sections 1396a(k) and 1396a(r)(2)(A) and 1396p(c), title 42, United
States Code (USC). This proposed section defines Medicaid Qualifying Trusts
(MQTs), and Similar Legal Devices (SLDs), and sets forth their treatment in
determining eligibility for Medi-Cal, which is California‘’s Medicaid program.
This section 1is necessary to ensure conformity with, and statewide
implementation of, Sections 1396a(k), 1396a{(r}(2)(A) and 1396 p(c), and to
provide uniform application of Medi-Cal eligibility criteria. Failure to make
these regulation changes would render the Medi-Cal program out of compliance
with federal law, resulting in quality control errors, and potential loss of
federal finaneial participation.

Under the proposed Section 50489, if a trust or SLD meets the criteria for an
MQT, the maximum amount the trustee can distribute under the terms of the MQT
is considered available, regardless of whether that amount 1is actually
distributed. Property in the MQT which cannot be distributed is considered
unavailable, The transfer of property into the MQT is considered a transfer
of property and may result in a period of ineligibility for nursing faecilicy
level of care pursuant to Section 1396p(c) of title 42, United States Code.
If the property is transferred into a trust which 1s an exempt burial trust
pursuant to Section 50479, CCR, the transfer will not result in a period of
ineligibility for nursing facility level of care.

The proposed Section 50489 evaluates property in trusts which are not MQTs by
the same methodology used in the federal Supplemental Security Income (SSI)
program. Federal law at Section 1396a(r)(2)(A), title 42, USC, requires that
states use eligibility methodology which is no more restrictive than the cash
assistance program. Any property which the person has the legal righrt,
authority or power to liquidate is considered a resource by SSI, pursuant to
Section 416.1201(a)(l), title 20, Code of Federal Regulations (CFR). If a
property right cannot be liquidated, SSI1 does not consider it a resource. if
property is in a trust which cannot be revoked, the property is not considered
available until it 1is distributed, pursuant to Program Operations Manual
System Section SI 01120.100.

The proposed Section 50489 would no longer require a trust beneficiary to
take specific steps to obtain trust funds, and would not consider the trust
funds available if those steps were not taken. Property in trusts other than
MQTs would be considered available only when distributed, or when the trust is
revocable. The transfer of property into a trust could result in a period of
ineligibilicty for nursing facility level of care, unless the trust 1is an
exempt burial trust pursuant to Section 50479, CCR.
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Repeal Section 50489 as follows:

$0489: - -Preperty-Held-in-Trust:

¢a)--Real-er-persenal-preperty-held-in-trust-for-the-appiieant-oxr--benefieiary

shall--be-exempt-if-the-applicant-er-benefieiary-eannet-ebtain-aeeess--te--the

prineipal-ef-the-trust:

(b)----Te--determine- -whether--the--t¥ust--is--available;--the--applieant---er

benefieiary--shall--take--whiehever-ef-the-fellewing--aetiens--is--apprepriate

within---30---dayg---ef---being---advised--by--the--county-department-of-the

respensibility-te-de-se-

€1)--Request-the-trustee-te-release-the-fundsg:

{2)-Request-that-the-trustee-petition-the-court-for-the-release-ef-the-funds:

¢3)--Petition--the-court-direetly-if-the-trustee-refuses-te--take--the--aetien

speeified-in-¢1)-ar-¢2)-

(e)---The-trust-shall-be-exempt-pending-completion-of-the-action-speeified--in

b3y

{d)--The--trust-shall-be-ineluded-in-the-preperty-reserve;--or--eensidered--as

other-real-preperty;-undex-either-oef-the-follewing-eonditions:
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(1} --The-applieant-or-benefieiary-refuses-te-initiate-the-aetion-speecified--in

b))+

€2)---The--eourt-determines-that-the-truse-is-available-te--cthe--applieant--er

benefieiary:

{e)--The--previsiens-ef-this-seetion-shall-net-apply-if--the--trust--agreement
elearly-speeifies-that-the-applieant-er-benefieiary-is-the--ineome-benefieiary

enly-and-has-ne-ewnership-interest-in-the-cerpus-ef-the-truste:

NOTE:---Autherity-eited:--Seetiens-10725-and-14124:5-Welfare-and--Institutions
Cede-:
Referenee:--Seetion-14006;-Welfare-and-Institutiens-Cede:
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Adopt a new Section 50489 to read as follows:

50489, Property Held in Trust,

a Medicaid Qualifying Trust T) is a trust or similar le dev

(1) is established, other than by will, by an individual or the individual’'s

spouse, or by the individual's puardian, conservator, or legal representative

who is acting on the individual's behalf:

(2) provides that the iridividual may receive all or part of the payment from

the trust, either directly or to another person or entity on behalf of the

individual; and

(3) gives the trustee any discretion in distributing funds to the individual

or_to another person or entity on behalf of the individual,

b Fo urposes of this sectio "individual” means rson who est
whos ouse establishes a S a who a benefic ()
or SID,
c be revocab ocable
m e es o _enab the vidua to
Medi - or some othe urpase
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(e) Any trust established prior to April 7. 1986, solely for the benefit of a

mentally retarded person who resjides in an intermediate care facility for the

mentally retarded, is not an MQT.

(f) A written MQT shall be verified by viewing the trust documents and othexr

documents which substantiate any investments and distributions,

(g) An oral MOT shall be verified by written affidavit and by other deocuments

which substantiate any investments and distributions. Affidavits shall be

dated and gsigned under penalty of perjury, and shall specify the terms of the

oral MOT, Affidavits may be obtained from the individual and from any other

person who knows the terms of the MOT, Real property cannot be he a

oral MQT., Oral MOTs which are held in financial institutiomns are subject to

the requirements of Section 50402,

(h) An__SID is an oral or written arrangement under which an individual

transfers property to a person who has legal responsibility to manage the

roper r the benefit of the indjvidua

1 Al as_ t characteristics of subdivision (a

An arrangement may be an SID even if it is not called a trust and

no ug a trust under state law

tt sha be ve d view i Qc
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(4) An oral SID shall be verified by written affidavit and by other documents

which substantiate any investments and distributions, Affidavits shall be
dated and signed unde enalty of perjur and shal ecify the terms of t

oral SID, Affidavits may be obtajned from the individual and from any other
person who _knows the termg of the SID, The county department may request

addit a do entatio the t of the Rea rope e
held in an oral S Oral SIDs which are held in fipancjal institut a

subject to the requirements of Section 50402,

i Propert n_an MOT or SID is availab as specified below;

— S el

(1) Tf the MQT or SID is revocable, it is available

(2) TIf the MQT or SILD is irrevocable;
A ount distributed om_the ncipal of the o) S t t

individual or to anothe erson or entity on behalf of th individu

availabl ope

(B Any am t distributed t come of

individual or to another person or entity on behalf of the individual is
income and is subject to Article 10,

c g ount that t t ee may distribute i he trustee we

e et t S
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(i) A _trust which is not an MQT or SLD shall be verified as provided in

subdivisions (f) and 3

k Proper in a8 trust which is not an MQT or S1D is available a

specified below:

1 e trust is revocab ig available to t rso W
legal authorit or power to revoke the trust

2 f the person has no legal righ authorit 0 ower to revoke t
or to  obtain e proper the operty is not available until ha een
distributed,

3 Tru co income, and is subject to Article 10 If not d

in the month of receipt, trust income is property,

A transfer of erty into a trust, an MQT or an SLD ma asu a

period of ineligibility for nursing facility level of care pursuant to title

4 I tates Code, section 1396p{c

m transfer o oper into an exempt burial trust in accordance with
ec esu
facilicy level of care,

NOTE: Authority cited: Sections 10725 and 14124.5: Welfare and Institutions
Code.

Reference: Sectiong 14006, 14005.7 and 14015(a), Welfare and Institutions
Code; s 4 United State ode ections 1396a(k 1396a(rx
139¢ép(c).
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