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t?axrzn ETATER DISI‘RIC‘E COURT
RESTERY DISTRIOY OF WASHIXGTON

AT SEATTLE
B0 YAM NGUTEN, at al., }
Plainciiss, )
) w0,
LT }
1.
BORRA E, SHALALA, Sacretary of )
Hezlth » Huzan Services, ;
Defendant. )
- |
SIMD MOSSA, et al., 3
Thtsrvane 3
Dafendines. ;

"3, INTRODUCIION

CH2~-1a6VWD

ARD IXIURCTIOR

OROEA ON CROSS~HOTIONS
FOR SIRGORY JUDRQANT -

THiy cxce Prasents the question whather the Secrataxy of

Taalth znd Euman Services, in changing beneflys prograns for

nevly~3rrived refugces, endaqed in ruleemsking withous sceplying

with the netice and compent requirements of the Administrstive

rrocadurs ACT (APA), 5 U.S.C 3 353,

In laze 1392\’:5:::‘* Sacretary Loruiu . Su...uvm sat out!to

revoke the existing cash and nodicsl assiscancs Frograme fax
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Tafugams And to aktablish s nev program,! Ha éubiishaa fox
i
corzent in the Pederal Reglster 2 propiged Ttule (DIt would texmi-
& H

nate the uui-tini proqrane. Xe 1158 ixguoed Lo grknt;lnhOQQCtﬂ
nents oapd o xaquwst for propasal (KPP} that dtncribadithn suk- :

v

stance ot 4the propasad rnav progrim. The annsuncemante and RAYE

. -
=il T _-.-cmw—

E

o | WUTE® rot publi!hi& 2oy natice and commowyt.

- FPlaintirfs, vhe ara recestly-arrivad refugees aligible for
. :ad;zalxyvfund-d cash and asdical azsistance, amt arq;nizations

N wnich help such swiugeas, brought suit allewing that fha grant

n INNOURCENEDLS And R&P Yars tub#tant&Va rulen thac auut be rube

0 15xhed for notics And costent Defors thay can ‘%o adoptad. Tha APA

Teaguires agencies, in proavlgating rulld. te provida notics of ths

f
|
|

sz propased yule, &n vppertunity for public coament, an§ an explang-
1‘5 tion QL ,Lhe Iule wlviustely agopted. § U.d.€. §F S53({b) wrd (C).
. The Intaxvenor defandanty «re an Iraql éutuqna énd ton

.tj voluntary nonprovit agencisy onat belp Tocettls refugeas. Tha

;:i intervencyrst, i1l¢= the foxmey 3morstary, argue that =zhe ARA wag naw
g | vielazed.

9 On Decesber 22, 1992, The court issued & tenporary Testrain-

:sg ing order (TRO) enjoining tha Secretary from terminating the
i existing cash apd zmadlica)l assistance progyams and fron antering or

inplunnntin§‘00nt:ic:s, grﬁhc:,‘hnd paltcieuiundar che proposad

*a

Y

new Program., DK, # 0. By stipulatiom of khs parties the TRO

i
i
H
i

I
25 terhe naxwd defsndant, Oannz £. $nalala, i:vcc.¢d*4 S4CTRTEATY
Sulllvan oft Janurry 22, 194¥. PursUant to Fad. ®R. Giv. B,
E 35(4)(3), SecTatary Shalsla is nov subCriruced am the defandant
in this casa.
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i was extandsd from Decembar 31, 1992, to Januzzy 10, 19&3. Okt. 4
cd 9%, Aftexr Zurthar briefing, the court adopted‘ the m as a
prayisinary injimetion. Okk. 4 99 {Janmary 8, 1563). |
oﬁ an saxpsadited schadule, all partiss have moved !ar sunmary
jt:dému:b pursaant to Fad, R, Cilv. P. 54. The ltsuss m whather
m Secrataxy had engagad in rula-wpaking vithout cmﬁylnq witn
the notiva and conNAnt raqus.zmum af the APA, and Vb'nth.;- x

-

ey
- -
———

pernancnt injunction should be woversd. 1 hesring vai held on

!
gg‘ Taruaxry 2§, 1593, Tha sryunants of ¢ennu1 rnd all uteruls
g‘ 2iled, have besn fully cansidexad. _

‘ ‘XL, FIAOTUAL DOXRSDOMID ,

; Thas Rafuges ACt af 1930, § U.5.C. F{lS21-1535, M.'Iithe:.'i.zoﬁ *he
oftice of Aefuges Ressttlanant (ORR] within tha bnp.artfn-nt-. of
Eealth and Human Seyvicoe (L) %o provids ezsh apd !ul;diu.;l

i uxubamu !or op to thirtyesinx nenths aftay 2 :a.’-’uvu ancers the

| united Statms, 0 U.@.C. 3 1532(e)(1). Tha langth of] tino for

17 i wrich # miuges i3 eligible for suwh benafits hus bw:s roduced by

I HRS Iruw. cuiztyesix to aightesn monthe in 1983, frem ,Mhmn )
cwalvea menthy In SSER, amd from twelve ko sight m:hés in 19932,

The £irat twa reductions wera preceded by notice wnd %ommi:. 45

f rea. Rey. 60,62) (Pec, 11 1331) (notice of 'rez;iu«ct:inn to elghteen

s § WONYNX)T 47 Ted. Reg. 10,841 (Mar. 13, 1333) 'Fiamu zinal m}a

.3 cm..ryim zeduction to elgntesn manthy): 52 M Reg 3!;7’5 {oat.
w39, ﬂt‘?) {(nstice of rudusZion to Twelve mnm“ 53 Fad. b 71~ N

; 33,222 (Auq. 24, 1981) (final Fule codlfying reduction to tvelve

c5 } WMOBENN]. ThE ayrucy Gsed ENErQUNGY procwdurmd ander &he APA‘e

3

|

1

!
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i was qxt.ndad frop Decembay 11, 1992, to January 1o, 1953. Oxt. 2
99%. Aftey furtkar briefing, the court adop:ndfthe r&j aK a
pru;\.mmry injumetion. DPkt. 4 92 {January %, 19p93)

On an spxditad schedule, all partiss have moved far sunnary
dudgmant pursuint rs Fad., R. Cilv, P. 88. The itsues EI!I.‘O, Vhether
the Secratary hait ongaged in ruls-eaking vithmtt cmeinq with
the notise and commant yaquiresantc of the ).Pi. znd uﬂath-: FY

pcmnnent mjumts.an thodid Ee entared. 4 hexr-img vas: held on

-

~

o

Janoary 3§, 1993. Tha argumants of councal, and all mte:ri:u
2iimd, havo besn fully censidared.
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Theo Refuges Aot O 15T0, & U.S.C. §jisa1-1518, a.zit.horim &n

ll)

fiica of Refugss Sfosattlenant (ORR} within tha quar:mmt: of
Rwallih and Kuman Servicoe (HHE) vo previda <£3ih and msm

S

a

.H.:txut-wca for up to Lhiwxty=-aix aonthe aftar 3 raruqn osnters the
13 { United St.nas. 8 UcBaCa 3 15223(e)(1). length of | tim for

17’ whiien n Tefuges iz eligible for such benafits hux boq_z_z roduced by
19| ¥RS from thivty-aix €0 cightaen months in 1982, from siyhteen to
411 twelve fiynths in 1288, and from Twalve o aight umthu in 1992,

:J, Tha Fixat two reductions wers pricoded by motice wrd %amnt. %
21 Fed. Reyg. €Q2,62 (Pec. 11 1361) [nokice of »reductien to slghtean

~ BOnLAE}7 47 Yed. Reg. 10,841 (Mur. 1z, 195%) [interim|final mue
. ’ .

*s codifying reduction to elgnteon pontns); 52 Fed. Req ’tﬂ)s foce.
:‘ai 19, 13%7) . (netire of maducticen to Tvalve mntlf‘uk) ; 53 Fed. Zag.
37,222 (Aug. 34, 1988) (final xule codifying icaactLo? to Swelve

5!
_,:;l MONTAN) »  The Aywnsy Yied EpaIYcney procedures wwder tha APA ' N
k . i
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1

good caise exception, 5 V.5.C. § B33(B) (W), to! reduce %e ol {igi-
bility paried to eight nomths. 3es 57 fed. a.i; a8 i{\?m. 10
19331, ‘ '

on Novsnbar 2, 1992, forwmer BecrRtazy 3allivan pudblished in
e redaral Registar, ror comtsnw, a hotice of & prc?éud rele
that would terminzte tha sxixting STATA-RUBLALSTEIE Gumh ancd

aodickl assistanss proqrm L7 Fed, Req. 4'04?‘:9 {HBZEJ . The
poveaber 2 notice ;nmumud that the currenc pruqram Would Y
replaced Lty a new privite ressitlanent and redicar program (PP,
Undar the FRP, <ash ind medizal asgistancs woula pe aqminmtem
through grantx and contracts with private mnﬁrotit 2 iv:rciu. '

on cctokar 1%, 1992, Tho Secretary publisned an mnoummnt
soliciting grant applicationt from private orqanizatiqns operacing
raroyae Axalstancs programs. 57 red. Reg, 47718 (1”3:). The
announcebent stated that refugees enzolled in ‘the nev |program
vwitl b eligibla for & apecified muwbay of :cmths of [transitional
cagh assigstance." 57 Fad. Reg. 47713, 47723, *This oaligibilicy
pariod will ke specified in Tha supple=entil n::bir:m"% ad. ax
47713, tha supplarsental notica. published on:Kovumb&:;' 17, isbse;,
gat the aliglbility pariod at seven momtbs. 57 Fed, Bag. $8341,
K43 44 (1992} ("the (propoced progran’g) iliqxbll:.t} peria-d in
RUven nentn:_'i- Rarugees Ara presently ali;ri.hlu Lor «_-iqht ::nnt::*
of cazh gesistanca. Seq S7 Fed. Reg, 42897 (Sapk. 17|199231 (rule
asntivuing sight-nenrn aligibility peried far!FY 219935,

on Novenber $, 1992, ORR iasued a Rmea'l: fox Prtl:vmal MNa.
105-3313%05 entivied *Adminismrative Sarvicas) Zor tha Refugee

!
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YRR [(RTY oY ".\G:"‘::,l\\"- AN S ERNS ke A POShag (o
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— s e ot

Banefit Dlan.” Tha RYP syolicited proposala Elr administration of

-
o et e s .

54 the privats madicxl progran. Currently, raru!mu racalva meaical
aovarnga Lhrough Hadicaid., Ths RFP annouhced!a chift} Srva Medic~
25 Mid to Tmanaged care.¥ TUndar vthe ranaged cz.r::e systan, L refuqges
o] vould have to pelect xs niz er her primaxy care physician a

<! physiclan 1isted by a "prafaxzed provider nrqlanmti-niz* (PR,

4 fi vners much PPO nstavrix are 'iﬁ blaca. Cm:'rley, rafiigees raceliv-
‘ : i wadicel amsistanca may seloct their ph?si\!:ia.nz. 11'!:' RFP also
palitted any provicien for vaviour traatrent ‘f‘d :scrviL-s avzilabile
1q il sndex the cYrent progras, including lzruzpre’n:: Loy non~Englink
[ speaking potlents, fadily »lamaing sorvicss, : netesna¥gancy
dwntxl cars. Hoo Declaration of Junet Varan E(D\kt. ix xe 233

o

..
12 drief of Anicus Gurise, Exh. A and B (Dkk. ¥ 38). RFP alac

1« ] ¥OUld initinte co-paynancs lor vislts wo d.octgor'.a afficn and

15 | mmncy reomz, mantal healti counselisg, :r,a;d prescription druge.
wi &4 - '

v The gramt anhounconents and the medicsl ;nr;! vord nist pube

18 u-.:hw ror nevice end cozasat. Tho ﬂamtur;i <hus coughtd to

10} reduce tha aligibillty period for trergency éuh aneistarcs, and
244 £O decraxze Tha scope of medlical asyistunes in cartain Yempocts,

'
gy ¢ WithoUL cowplying vith APA rulovmaking preceduves.

i et

- £2L. DIGCTEAION -

2% The "principal purposd” of section 553 of the APA ia "te

;4"’ Provide that tha laglslative functione of adsinistrative ageraiax
. z$ ! znall sa rar ax posxidble be axexcized only uwpon publ phxticipa-
=3 ‘." ieon. ™ HePOGs HOow ITaE, TITD ccnq., 2d daxx. 257 (19 6}‘ hat

!
|
: |
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]
Ae lavuw h-rt. ia vhakher tha grant unuuul.cmnts arnd Ryp H.Aﬂ,
suhstantive rulew requiring notica and comeant, op

thaxr thay
Zell vithin ome of the exeaprions.

n l :
The oxcaptisnc to (tha netice
and cuxment requirements of) section 553 will|be !narbowvly con-

. sTTUAs and cni:} Trluctantily countenanced. s« l >
L QOIRDL,. Ing.. F67 F.2d at %69 {Quating

> ¢ T4€C T.a2
383, &3 (yth iy, 1394)). -

(AP VT u—

Defyndant mnd lotervencrs sonténd that the challengsd previ-
3ions were gmnarsl stataments of policy or iu?:arp:obi and press~
aural ryles. An egsncy uction wust oabisfy !:.?a requilunents ta
qUalily ax a gsneral statenent of poricy: {1i it “=2umt operate.
enly praspactively,~ and (2), ir "zust not ull:ahl‘asa L ‘binding

hOTE' or Be Tin3lly detmraminative of tha iuuh ox right.a‘ ta
wnich it 1-» addrsused. fada-Taus ¥, ¥itprowriok, ¥13! F.ad L04%,

1034 - {Bth cu-. 1987 {civacions omitted), '"::Le :::'itE.L:J. Lector o
detarmine vhetnar a direstive ancouncing & nev policy) conatitutes
3 Tale OF 2 Geneydl staTement Of policy 15 ‘whe axt %o vhick

the challengad {directiva] lesves the wtmy,l or its ; 1@.:11.1;:9
atficial, frew to axarciss digcretian oo :olmw, oy noT ta ronmr,

the (anncuneed] pelicy in sn individual mn.n'“ Id. mt 3013

|
{citations eaitted). !

The anncuncencnts and RFP in thia cage vars o THAN Were

genardl svatemanty of paliey or inurpret:iu Iar procedural zul.as.

the grant announcements, for exawple; di,d no'.-.‘ suggest thadt Fha |
griotans wuuld h& fraa %o almr the pariod mi oliginlaicy for r:ash

ORD OR CROSE=MINE YOR 577 & IMNIUNCIION = 7
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1 i
eaping maasurex; They rcpruem signifu:ant c:hanqu {Ln the

boanazits available ta refugees.
The forper factretary's avgunent that he uould hau froa, undar

the xtatuta, to procaed with ex without rules, is m_m‘,vauing whex:
he has in fact engiged in ruls-naxing. Sg LLAQLXA..&L&CLIH, 808
¥.2d4 &71 (9tR Cir. 198&€j. :

Ax uoted in n asrlier oyder, “[bjad the! Seszatary chosen to
puklish Zog notice and ¢omment the proposed shanges afitm&.nq'
benarits, tha parties could mow be on the vexga of inisxlmmnt!_ﬁq a
tinaly ohangs based upon full information.® oOrder on Plaintifs's
Motlon £ar Termporary Roctraininpg Order at 5 {Dxt. B 50) {Decerber
23, 1593). ¥ur that procsdure vas net folloved. I
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Tox the rsasonit stalsd, tha forgyr Secseliry's %mumc of

-t
-

the grant anhadacenents and RFP constituted YRle-makinmg withauc

R, P LR R A i, WA T b 05 &

15 compliance wikh Tthe notice atd coomant mquirmanl -4 ] ctlt the Adnirn
R datxatlys Procadure Ack. Aeooxdingly, Fliint?ittx‘ uoition Lor.
R ]
17 prrtiel sumsazy judgment is granted, and the motions of defandan!
A And the intervancrs ors denied.
I i
‘ Ve TYLATRIITIR' CLAIN XE JILECED,; FATLTRE|
0 TG CERITIY AND FPROVIDN 3 COEFATARLY XIDICAL REOGRAK
- 2% _RPlointifta nloo seck judgmant on the ground thqtf the Eacra-

23 h te oertify and provide a private usdieal progran tha {2 compara

22 } tasy boz viotated Pud, L, No. 1l03=3%a, 106 $Tat. xvsq'. by Lallin
‘24‘% Plue to the existing progran, DBscausa the APXY iczus is dm.{civa

2 | wiiw alainm nesd not ba rveached,

»
f'a
L]
otd
d
d
[1A.,
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2 A ooury "inalil" set uido agency actien found to ba “withous
¢| 3 OhmeIvORik bf p*“#ﬁ'mﬂ rnguixud by law.* 3 ﬂ X, . s' To&{2) (D).
3 e ‘ ,,} Lmrd.i..n.qz.y. tha S45TATATY Kust ke and is u-ervby enjoineld fron
‘ T a! teTing or lsplemanting the. prcpou.d Ry conmcts, gsants, Aand
1 policies. :
j{ 3 Tha SscreTary has alsy propossd to t-z:nihnt.s wxixting
1 3 ‘ caslh and nedizal asaiastande powgrenx for z-::ur:;-ut. 1?1& Fafuwec
* ¢ Act of 1980 stares that the Dirscter of ORR “ghall, & ths wxtent
,'2; 'y of avallaklns appropxintions .« » . inypuse thaci sasn Mflll'&u.bcc in

o §l vade avatlabie to TELugees . - 4 % B U.5.C.'3 uzu‘a‘n!la (A
12 {enphinis ddsd). a. cernination of the e:xisting prngrm in the
apzence of R Villd replacspedr progran, would! viula.?:-ni the skatntc

DRI

Aaccardingly, the Sscrstarxy ls furrher e:njcmefa rrom tarminacing
g |
zs? the existing cash and »edical assiztance programe fon refugees

TARIARNRS 1A

wntil & valid nev progrexn is in placs, or uncﬁl further ordey or

'|‘.|"t the court. .
The clerX is Jirscted To sed coples of ;t.h.'..t‘ oxder To il

hwad

ALt otk
—
La )

4 14 gi counsal of tedord. !

": sl Datad: Pehtuary 12, 1983, j
heH 2
3 /( G
b5 22
o - Neltas stares District Tudge
o 2| ,

25 |
5" i
l- 8. |} ORD ON CROSS-eIXS YOR 3/7 & LSIURCTION - 10
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State of California Heatth and Welfare Agency

EET

Date: ,.,2-'“ /6 ~ ??
To: _ FLAIVE L AL H
o R Sl I~ I 4

sl i

Fax#:( ~ — )_6S

Subfect: Telefax Verify Phona Number: (916) 324-1576.

From: California Department of Social Services

Sender: & [ {-en /GZ'*' Fon—

Bureau: Refugee and Immigration Proarams Bureau
Section: )7;. f,( Cmy v

d
Sendar’s Phone # : ( } 3R3-20% /g[

This coversheet and 74 page(s) were sent.  Time X oo awe>

WE ARE SENDING ON A CANNON FAXPHONE 24. THE TELEPHONE NUMBER
FOR THE FAX MACHINE IS (916) 323-1136.

P.

a1

COMMENTS:

}ﬁfi&«?.ﬂc re. /ﬂr,é,,(,‘/ v 4704;@’ ;C(Mffdf—/
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