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STATE OF CALIFORNIA—HEALTH AND WELFARE AGENCY

ENCLOSURE

DEPARTMENT OF HEALTH SERVICES
7147744 P STREET

P.O. BOX 942732

SACRAMENTO, CA 942347320

(916) 654-0381
(916) 657-1459 (FAX)

ze-d

NOTICE OF PUBLIC AVAILABILITY OF CEANGES TO
PROPOSED REGULATIONS REGARDING
Property Held in Trusts (R-20-94)

Pursuant to Government Code Section 11346.8(0), notice 1s hereby
given that the Department has revised the text of the proposed

regulations regarding Property Held in Trusts (R-20-94) heard at
public hearing on January 10, 1996. '

Notice is also given that any person interested may submit written
comments regarding the revised text to:

Department of Health Services
Office of Regulations

714 P Street, Room 1000

P. O. Box 942732

Sacramentso, CA 94234-7320

In order to be considered, comments must be received by the Office
of Regulations between £:00 a.m. on October 17, 192¢€ and £:00

p.m. on _ November 1, 1996 . eyfended 4 11]4] 40.

A copy of the revised text is attached. Inquiries concernihg this
matter may be directed to Sandra Ortega, Office of Requlations, at
(916) 657-3174. : -

DEPARTMENT OF HEALTH SERVICES

R-20-94
/{¢' s
Dated: October 16, 1996 PP e
: 457 Kimberly Belshé
Director

PEYE WHSON, Governor

WA €1:70a ANt 9&a-~-7>"1 1 n’



R~20-94

METHODOLOGY FOR INDICATING POST-HEARING CHANGES

Where text has been altered as a result of post-hearing
changes, the area has been double-underlined and side-
barred. wWhere text has been deleted, the deleted text is
handwritten above the area with a line through it,
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ADOPT A NEW SECTION 50489 TO READ AS FOLLOWS:

4 8- ral
{a) Property end income held in tryst for the benefit of ap individual or individual's spouse
all b ed in an ith Secti 50 rough jon 50489.9 T sections
r segti of this_grtigle.
For pur f i 504 h 504 the win finiti by:

{1) - Assets” shall mean sll income and property of the individual or the individua!'s

including j e orpr hich the indjviduat or is entitied sn

receive because of circumstances broyught about by:

individual or indivi r use, or
(B)_any other individual or entity, including & cQurt or administrative body, with legal |

—

indivi | or entity, including &n i inistrative bo acting at the ‘

direction or upon the request of the individual or the individugl's spouse

(2} _"Trust” means any arrangement in which an individual or entity nrg S101) transfers

assets to a rrustee or trustees with the intent that the asseis be held. managed, or administered by

the trustee(s] for the benefit of the trustor or cenain gesignated individusals {beneficiaries). The 1rusl

must be valid under State law, The term “trust” also includes any legal instrument or davice similar
4 as described in i low.

(3] "Similar leaal device™ (SLD) means any legal instryment. device or grrangement that




R-20-94 10/8/98

5) "lirev rust” _means t which canno vQok i nterms or

deemed to be irrevocable ynder State law.

“ ”» . - . .
T m nin 1 wh eates a trus tr r is als own

- "

lor 13

£(7) “Bepeficiary” means sny individual or individuals, designated in the 1rust instrument as

benefiting in fr ust.
power of appointmenl, who manages. holds, ot administers 8 trust for tha frust beneficiary of

{9) _"Apnuity” means a_contract to make periodic payments of a tixed oc variable sum paid

1o an anpuitant which are payvable unconditionally, Apnuity payments may continue for a fixed
patiod of time or for as long as an annuitant lives. An apnuilant purchases an annuity with his ot

er proper r i . _Annyities shall b i 10 provide the snnuitant with
payments reprosenting pringipal and interest which are morg than the fair market value of the

r e the annuity. Annuities purchs

periodic paymeant plans, or annuilies that are purchased with property rights belonging 1Q’§omegng
other than the M&di-C licant/beneficiary or use ghell i ) be treated in accorgan
with Title 22 i 4

{10} _"Annuitent” means a person who has the right to receive psyments from an annuity..

The annuity sh iti upon the i f nnyitant

{11)_"Annuitized” means an annuity that is paving a fixed, equal amount 1o the annuitant

i0dj is. P hall [ ntl an mon r b

] rd he_annuj ‘g life expectan ingicated in life bl
by the Secretary for the Depanment of Heaith and Human Services, The final anpuity payment
t n hao th ionsly fix i nts in full
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nan st ot livin justment e r han 59
2y " f lishment” m the date the tr m in th e of a Trust
ent {in the t an annu) T er ¢reati nt {in the case ot

A trus

s is anicl ysts shall classified in thr
icai ifying Tr T): t estgbli rior 1,19
dascribed in Section 50489.1
{20 OBRA 93 Trusts, A uust established on or after Auayst 11, 1992 as described in
Section 50489.5, |
{3) Other Trusts: A wust other thap those in (1) or (2)_@5 dascribed above,
!‘m Elaggfner{; of assets in, or distribulions from, a trust other than a burial trust which is
exempt pursuant 1o Section 50479, shall be considered a transter of assets.
{e) Trust verification shall be performed by the county in g. cgordance with subsection (1}
and (2) below.
verifi mining the tru umen
telated documents,
{2) _An oral Trust shall be verified by writien affidavit end by env other ralated documents.
Hidavi laned under f periury. and shall i rmsg of the

aareement. Real property ¢annot be held in an orat tust. Oral trusts which are held in finapcial

iUt i he requi cy
; hori ited: i 4.5, Welfare an iution :
Sactions 14005.7. 14006 and 14015(a). Welfare and Institutions Code: and Sactions 1396atk).
1386al3{2)IA) and 1396p(c). {d) and (e}, Yive 42. United Stazes Code, W

& ppa
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ADOPT A NEW SECTION 50489.1 TO READ AS FOLLOWS:

04 ._Medicaid ifyin sts.
M d It Tr T
1ot ablish ior 1111 oth n by will, by sn individual or the
individual's spouse. or by the individual's gupardian, conservator, or legal rep resgntative who is
in indivigua!’ if: 80
2) Providé he indivi he s receiv art of the i e of

rincipal of th t, that is di directy or other per ntity on b f

{h)_For purppses of this section, "individual” meansg a person or spouse who establishes an

MQT and who is a beneficiary of the MQT.

n & rev le or irrev le.

1 nable the indivi ! li r Medi-

ol S,
m jstri m the princt T ingdivi l
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i i Acticle 1

tib he tr s} w 0 exer full discreti er th ms MQT
Be
D e mexi mou 1 th e istri he 1,10 th
r r nti alf of indivi se ing
XErc Il disereti et th 5f the is avail i nd

£ unt _of tr incipal for whi ruste discretion
o~
indivi 1o the ther person i n _behsalt ingivi | or spo
: RN e o
shall be considered transferred proparty, The date of the uansfer shali be the date the trust was
N .
established, the date the trust racaivas the property, or the date disbursement is foreclosed

whichever is the most regent

{F}_Anv amount of trust income for which the trustee(s) has po discretion to release to the

RS
individual, 10 the spouse, of to another person or entity on behslif of thet individual or spouse shall
] & y
b nsider ransferr } s. The date of the transfer shall b

P ———

M or the date the trust receives income, whichever is the most tecant. Transters ot

incom rrin iorto A 11 Hn nsidered.

NOTE Authomv gited: Sections 10725 and 14124 5 W_Q_Lm_m

Sections 14005 .7. 14006 and 14015(al. Welfare and Institytions Code: and Sections 1396a(k},
1398a(n{21(A) and 13960(c). (d) and (s}, Title 42, United States Code. &QW
v 4pote—
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ADOPT A NEW SECTION 50489.5 TO READ AS FOLLOWS:

4 B 3 E ished or A A t 11

or after’August 11, 1993, other then by will: and
{2) Is not deseribead in Section 50489.9, and
{3} Shall be treated in accordange with the remainder.ot thig section,

b) Th isions of thi ion shall with 10:

(1) the purpose for which the trust is established,

{2) whether the trustes(s) has, or exercises. gpy giscretion yndat the terms of the tryst

{3) restrictions on yyhen, or whether, distributions may be made from the 1rust, or
(_4) restrictions_on the use of trust sssets or distributions,
isions of this section 1 A 93 1ryst if it was establish

ooy of the following:
he indivi l,_or
2) the indivigyal’ ¢

{3} _spy Qtber pergon or entity. including 8 court or administrative body, with tegal suthority
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bas the right. power and suthQrity 10 revoke the 1rust angd 10 use the procesds. and ’

2 rom th r for benefi he indivi | or shall

sny purpose other thap for the hensfit of the individwal of spouss. those payments shall be

" T . .
nsi L tran a f the of pavment. l

f he n_itrev BRA

1) if ca from t10, or he benefit of, the indivi i
spouse at apy n’mé or under any circumstances, the portion gf the trust income or principal fcom
which pavmen indivigusl or spouse could be ma all be considered property available
to that individyal of spouse, J

(2) if payment(sl frowmmmww_m:mm the benefit o'ftth’e l

sccordance with Article 10 ot this chapler,

{3} if payment(s] is made from the 1rust income Qr principal for any other purpose, the

o ———

4) it an rtion of the trust income or princi i 8

or for the benefit of the individusl or spouse. then that oonion shall ba considered 2 ransferred

hell ) from th f the assets 1ran h _ l

w { h v h t the da

10

81 -d ' Wd 21:70 3Nt 9A-ZZ-1230
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inn 6§04 all } e hat il is not | nsis vith i

{A) - [D} below.

1A)_The undistributed balance of 1the annuity shell be considered unavailable if the annuity

contract is annuitized upon the life expegtancy of the indivigual or spoyse or for g shorter period of

tims, °
(B) The lite expectancy of the annuitant shall be determined in aggordance wyith life

expectancy tables specified by the Secratary of the DRepartment of Heslth and Human Seryices.

aym ul rb the lif . indivi

ou 1ermi i rdan jth subsecti ove. g consi 1ransfer aof
fssels,-

D men 1 get _asi nother individu ther than for_

benefit of the spouse), shall be considered & transfer of assets.
(h) Eligibility may _pnot be denied based upon the Q[Q'xisigng of this section if undue hardship

is found 1o exist. The grovisions of this section may be ywaived if the individual demonstrates that

he applicati se provisions would work an un i rdship, in

pccordance with the provisions of this subsection, is considered and found not to apply, the county

shall state That on the notice of action For purposes of this section. undue hardship exists when

sl of the conditions in subsections [1) through (4) exist or when the conditions in subsections (5) i

6} exis

~

{1) The trust assets cannol, under any girgumstances, be used 1o provide for the haalth -
care or medical needs of the Medi-Cal applicant or Madi-Cal beneficiaty, and

r nn ined from dical n an 4

11
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ivina § 1 cl i r shelter other iti it

if
lea ne ay for the requir i re.
' ) 12
{B) JThe counties shall verify by examining the petition and the court order. |
jon th nnuj
[£3s) 1 e ineligi he ex f i therwis
cerning &n i hased prior i mentation f ylations when th
annui nyuitized to compt ith isi ion n

purchasad ptior 10 the implementation dste of these tsaulations which ¢cannot be sanuitized to

comply with the provisions of subsection (g}, shall continue to be considared in accordance with

ection 4

NOTE: Authority cited: Sections 10725 and 14124.5. Welfare and Institytions Code, Reterence:

ions 14005.7, 14006 an Welfare and Instityti ions 1 ‘
13962a1r1{2)(A) and 1396plc), (d _Title 42, Upited Siates Code. ['— ‘?
__r A) and 1396plc } and (e}, Title ite <
12

t s oT e T YA Ars LT A

Z1°4d
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ADOPT A NEW SECTION 50489.9 TO READ AS FOLLOWS:

5 9. 1s r Than Theose Described in 50489.1 489.
escri in tion 1) _through below, shall b idered avai

co wi bsecti

!EE ZQO’MM

1 s th ot desc(i in ign 504 -or i 04
(2) Any trust established prior to April 7, 1986 solely for the benefit ot » menally retarded
nw i in an iate ¢ar ility for ntally re
trus ished on or af t 11 which | of the tollowi
conditions:

{A) A trust, or portion of a frust. that contains the assels of an individual or spouse_whg {

was both disabled as verified in accordance with Section 50167(a)(1} and under the age of 685
r w8 abli ’ s rre.ml isabled w
over, and
(1B) A trust that is established for the benefit of the disabled individual or digabled spoyse in
bsection (a)(T1La g | leaal quardian of the indivi l
court, and where

{C] the State receives 8l remaining funds in the {rust, of tespective portion of the {rust, }
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corda wi ion 7{a}{1}, an
B ST li and m d onprofit & iation, and
r c is maintai for h frus eficj but for f
inv nt_an em f fun he tr Is thes nd
he a in the trust ar blish for enetit of i d

State s v n the death of the di individual or dj se. all

-

funds remaining in the individual's account, up to an amount equal to the totel smount of medical

. The State shall receive thi

amount onlv to the exient that funds remain in that individual's account and are not retained by the

trust to cover management and investment fees associated with that account,

n rmining whether e 1rust or an account may be considete lely {or

v ¢ r di led individuga) or disabled spouse both su i helow

her n th r r disabled individus! or disabled s r wh
b fit the tr w bli her indivi fit from_th ni
in 'r n satisfj r nt 10 su i 4} {E) abov
B. _
(2)_If the Trust permits funds 10 be used for any purpose. other than for the sole benafit of |
W h ! Nt Wi 1 | r th 1
} g shall be 1t ion 4
r il stit fth ivi

14

“or s
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f r w rust’ m rmj e only sfter
a ¢ nter u 4
s ribed ip sub ion thr 4 ve i avail
2s specified below.
P op ¥ E
/Khe s rev rust jncome nei b availa
1 e rn wer horti voke th st an he pr
T i Anticl If teyest s 2 is not dista
inth i it ilable pr
(2) 1f the trust is jrrevocable, the trust assets are not available until distributed,
ions or it described in iops
at aIv r disabl nefit the (rust w lish

dditign all be considered transferred for legs than 8

al

n f the tr neficiar ination of r

15
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Sectigns 14005.7, 14008 and 14015(a), Welfare and Institutions Code: and Sections 1396a(kl,
1396air)(2)(A) and 1396p(c). (d) and (e}, Title 42, United Statas Code. M ’
& W

16
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